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RE: D.L. Falk Construction Inc. Bid Protest--Supplemental Response 
Hayward Fire Stations 1-5 Improvements Project 

Dear Mr. Brick: 

As you know, we represent D.L. Falk Construction Inc. ("DLF") with respect to the above­
captioned bid protest, timely submitted by DLF to the City of Hayward ("City") on February 14, 
2017, regarding the Fire Stations 1-5 Improvements Project ("Project"). As explained in detail 
below, the Department of Public Works has improperly denied DLF's bid protest, and now 
improperly recommends that the City Council award the Project to Arntz Builders, Inc. 
(''Arntz"). The City Council should reject the invitation and award the Project instead to DLF, 
the lowest responsive, responsible bidder. 

Further to our email correspondence of March 3-19, 2017, and our phone conversation of this 
morning regarding DLF's bid protest, I write to provide information-not included in the 
materials provided to the City Council with respect to Consent Calendar Agenda Item 4 (CONS 
17 -120)-for the City Council's consideration prior to its vote on the above-captioned Project, 
which I understand is scheduled for Tuesday, March 21,2017, at 7:00p.m. Thank you for your 
courtesy in agreeing on our call this morning to forward this letter and its attachments to the 
City Council for its review and consideration prior to that vote. 

DLF is confident that the City Council desires to be fully informed prior to making important 
decisions like the award of the contract for the Project. Unfortunately, the Department of Public 
Works' Staff Report not only fails to give the City Council the fu1l factual picture, it omits key 
elements of DLF' s bid protest and gives unsound legal advice. See Exhibit A, Attachment I 
(Staff Report) to CONS 17-120 at 3-4. If followed, the recommendation would subject the City 
to, at a minimum, a writ proceeding based on the City's failure to adhere to California's Public 
Contract Code and to reject Arntz's materially nonconforming bid. 
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On February 14, 2017, DLF timely submitted a bid protest to the City regarding the Project, 
identifying three bases for the material nonconformity of Arntz's bid, any one of which would 
be fatal to the bid. See Exhibit B, Attachment VI (DLF Bid Protest) to CONS 17-120 at 1-5. 
Based on the information then available to DLF, it was clear that the bid specifications for the 
Project required the City to reject the bid submitted by the apparent low bidder, Arntz , as 
materially nonconforming. 

Arntz's February 16 and 17 communications regarding the Project-provided by Arntz to the 
City and DLF-only reinforced the facial, material nonconformity of Arntz's bid, and the 
City's obligation under the California Public Contract Code to reject the bid. See Exhibit B, 
Attachment VI (DLF Bid Protest) to CONS 17-120 at 6-13. 1 DLF's February 23 supplemental 
letter to the City reiterated the materially nonconforming elements of Arntz's bid-reprinted 
below for ease of reference-and the reasons why those deficiencies required the City to reject 
the bid. See Exhibit B, Attachment VI (DLF Bid Protest) to CONS 17-120 at 14-16. 

• Arntz's failure list subcontractors required to perform work in excess of one-half of 
one percent ofits bid ($34,558), which Arntz itself is not qualified to perform­
roofing, drywall, plaster, tile, painting, polished concrete floors, and fence and 
gates scopes of work. See Pub. Contract Code § 41 06. 

• Arntz's failure to carry the specialty licenses required to self-perform roofing work 
(C-39), drywall work (C-9), lathing and plaster work (C-35), tile work (C-54), 
painting (C-33), or concrete resurfacing (C-61/D-10). 

• Arntz's failure, and inability, to provide the documented experience required by the 
Project's Technical Specifications for the roofmg (070150 Roofing Repairs,, 1.5) 
and polished concrete flooring (033550 Polished Concrete Flooring,, 1.04.A) 
installer. 

On February 24, the Director of Public Works responded to DLF, denying the bid protest. The 
response failed to address DLF's third basis for the protest at all. It also failed to explain how 
the City could deem either of the other bases ofDLF's protest to constitute nonmaterial 
deviations by Arntz. See Exhibit B, Attachment VI (DLF Bid Protest) to CONS 17-120 
at 17-18. 

1 Arntz's response to DLF's bid protest was telling. It did not contest any of the materially nonconforming elements 
raised by DLF. In fact, rather than provide an item-by-item response to DLF's letter, Arntz responded with a two­
sentence Jetter, stating only: "If the City believes that [DLF] protest has merit, then we will defer to the City's 
position, and understand the City may award the Project to [DLF]." Exhibit B, Attachment VI (DLF Bid Protest) 
to CONS 17-120 at 6. In the competitive world of public works contracting, this was essentially an admission by 
Arntz that the Project must be awarded to DLF. 
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DLF sent a letter to Arntz on March 1, copying the City, outlining its concerns regarding 
Arntz's ability to perform on the Project. Exhibit C, DLF Letter to Arntz (Mar. 1, 2017). 
From March 3-19, you and I have also exchanged emails regarding DLF's bid protest, 
including my requests for clarification of the City's position articulated in its February 24 
letter, and your supplemental response of March 19. Exhibit D, Richards-Brick Email Thread 
(Mar. 3-19, 2017). These materials are relevant to the City Council's deliberations, and 
should be provided for its review prior to any vote on the proposed resolutions. 

Discussion 

1. Deficiencies in the City's Response to DLF's Bid Protest. 

DLF's letters ofFebruary 14 and 23 identified three materially nonconforming elements of 
Arntz's bid. The City's February 24 response failed to even acknowledge, let alone address, 
the third basis for DLF's protest-namely, that Arntz had not provided and could not provide 
the experience required by the Project's Technical Specifications necessary to self-perform the 
roofing (070150 Roofing Repairs,~ 1.5) and polished concrete flooring (033550 Polished 
Concrete Flooring, ~ 1.04.A) work on the Project. Your supplemental response of March 19 
addressed the issue for the first time, but dodged it, stating: "Staff has confirmed that the low 
bidder possesses the necessary licenses to self-perform the roofing and the concrete work." 
Exhibit D, Richards-Brick Email Thread (Mar. 3-19, 2017) at 1. This conflates Arntz's 
licensure status with the requirement that Arntz meet the Project's Technical Specifications. 
Arntz failed to list subcontractors for this work, and it has stated that it will self-perform. See 
Exhibit B, Attachment VI (DLF Bid Protest) to CONS 17-120 at 10. As such, it must provide 
evidence that it has the required five years of experience as a polished concrete installer or 
installer of the Garland roof specified for the Project called for by the Technical 
Specifications. The City has not provided DLF with the portion of Arntz's bid addressing the 
Technical Specifications' requirements, on the grounds that it constitutes confidential business 
information. Nevertheless, DLF is informed by the roofing subcontractor and manufacturer 
that Arntz has never previously self-performed an installation of a Garland roof, let alone been 
approved by the manufacturer to install one. Simply put, DLF played by the rules with respect 
to the Project's Technical Specifications. Artnz apparently did not. DLF's bid-and all bids 
that met the bidding requirements-suffered as a result.2 Where DLF's bid increased because 
it listed specialty subcontractors that met the stringent requirements of the Project's Technical 
Specifications, Arntz stated that it would self-perform, without regard to the Technical 
Specifications. This is a textbook example of a material deviation from the bidding 
instructions, and would be a textbook example of a Public Contract Code violation by the City, 
should it award the bid to Arntz. 

2 Small wonder, given this uneven playing field, that Arntz's bid of$6,911,577 was 10% below the engineer's 
estimate, and nearly $900,000 lower than DLF's, the lowest bid to comply with the Project's bid instructions and 
Technical Specifications. See Exhibit A, Attachment I (Staff Report) to CONS 17-120 at 3. 
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Arntz's failure to list subcontractors for a number of trades was also treated by the City as a 
nonmaterial variance in its February 24 response. This problem persists, and is, if anything, 
exacerbated by a material misstatement in the Staff Report: "Regarding work for which Arntz 
did not list subcontractors, Arntz stated that they are licensed for and intend to complete the 
work themselves." Exhibit A, Attachment I (Staff Report) to CONS 17-120 at 4. In fact, 
Arntz did not commit to doing the work itself. Arntz stated: "We reserve the right to self­
perform the Drywall, Plaster, Tile, Fencing & Gates." Exhibit B, Attachment VI (DLF Bid 
Protest) to CONS 17-120 at 10 (emphasis added). If Arntz typically performed the scopes of 
work for these trades, it would not have listed them on the bid form to be subcontracted in the 
first place. But Arntz's bid form, as originally prepared, assumed performance of these trades 
by subcontractors. DLF cannot say whether Arntz decided, upon receiving bids, that the 
prices were too high or that bids were lacking, only that at some point it apparently decided to 
find cheaper subcontractors after bid opening. Moreover, Arntz's purported reservation of 
rights is a textbook example of bid peddling, against which the Public Contract Code's 
Subcontractor Listing Law is expressly designed to protect.3 Again, DLF and other bidders 
who played by the rules of the Public Contract Code paid a premium to meet the requirements 
of the Project's specifications and are penalized on price, while Arntz, by failing to list 
subcontractors in its bid and refusing to commit to self-performing the work, would 
improperly and unfairly stand to profit. 

From the outset, the City has taken an extremely narrow view of what constitutes material 
nonconformity-essentially arguing that anything not affecting the price of Arntz's bid is 
immaterial. But bid price is not the sole measure of materiality. Anything giving an 
advantage to one bidder over another or conferring a benefit to one bidder not available to 
others is material under the Public Contract Code. Arntz's failure to meet the requirements of 
the Project's Technical Specifications is also material-not just because of the uneven playing 
field it creates, but because of the quality of the work provided to the City. By failing to 
require Arntz to satisfy the minimum technical requirements, the City would be choosing a 
contractor that has never installed a Garland roof or performed the kind of polished concrete 
work required for this Project. The diminished quality of workmanship for these critical 
portions ofthe Project, and the unavailability of Garland's manufacturer's warranty when non­
approved installers like Arntz perform work, are material as well. In fact, the quality of work 
on the Project should be of concern to the City with respect to each trade that Arntz does not 
typically self-perform, but will be forced to here: drywall, plaster, tile, and fencing & gates. 

2. Public Policy Considerations Require the City to Reject Arntz's Bid. 

In its bid protest procedures for this Project, the City "reserves the right to waive any bid 
irregularities not affecting the amount of the bid, except where such waiver would give the low 
bidder an advantage or benefit not allowed to other bidders." Here, there is no question that: 

3 If the City improperly awards the contract to Arntz, and the award somehow withstands DLF's legal challenge, 
DLF intends to monitor the Project, including requesting copies of certified payroll, to ensure that Arntz self­
performs each scope of work for which it failed to identify a subcontractor. 
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(1) Arntz's bid is nonconforming in multiple respects; (2) the nonconformities affect the 
amount of the bid; and (3) the nonconformities gives the low bidder an advantage or benefit not 
allowed to other bidders-among other things, the potential for bid shopping or peddling. See 
Ghillotti Construction Co. v. City of Richmond (1996) 45 Cal. App. 4th 897; Konica Business 
Machines USA., Inc. vs. Regents of University of California (1988) 206 Cal. App. 3d 449,454 
(a bid is not responsive and cannot be accepted if the variance gives the bidder an advantage or 
benefit not allowed by other bidders or, in other words, if the variance is consequential). Thus, 
the City lacks discretion in this instance to waive the nonconforming aspects of Arntz's bid, or 
to award the bid to Arntz. Your March 19 response suggested that the City may rely upon 
Hayward Municipal Code § 2-8.06 to "waive any informalities or irregularities in bids 
received." Exhibit D, Richards-Brick Email Thread (Mar. 3-19, 2017) at 1. This runs directly 
counter not only to all known authority, which only permits public entities to waive 
nonmaterial nonconformities, but to the City's own bid protest procedures. 

It would also be improper for the City to ignore the materially nonconforming nature of 
Arntz's bid simply because it might seem to be in the City's perceived, short-term financial 
interest to do so. I heard you say the following on our call today: although denying all bids 
would be the safest way for the City to proceed, and fairer under the Public Contract Code to 
the general contractors who bid on this Project, the City would lose out, in that the winning bid 
would be higher, and the City needs to weigh its economic risk in making a determination on 
the award of this Project. I did my best to transcribe your comments as you made them, but I 
nevertheless apologize ifl have inadvertently omitted or failed to capture the substance of 
your comments on this subject. Regardless of the exact words used, I trust you would agree 
that the purpose of the Public Contract Code is to ensure that all bidders are operating on a 
level playing field, under the same set of rules; that no bidder receives an advantage or benefit 
unavailable to other bidders; and that the City cannot ignore the existence of an uneven 
playing field, even when it is to its perceived financial benefit to do so. No less than 
contractors and subcontractors, the City should be accountable to fo11owing the competitive 
bidding rules set forth in the Public Contract Code. What may seem expedient now will, 
unless corrected, result in either a successful legal challenge or, perhaps even worse for the 
City, proceeding with a bargain-basement price from a contractor inexperienced in some of the 
required construction methods, with the resulting heightened risk to the City as to cost, 
schedule, and quality. 

3. DLF's Rights and Remedies. 

As I mentioned on my call with you today, DLF believes that, as the next lowest responsive, 
responsible bidder, the contract for the Project should be awarded to it. While DLF also 
desires to work with the City, not against it, DLF is prepared to take all actions and to pursue 
all remedies necessary to protect its rights should the Project be improperly awarded to 
Amtz-including holding the City accountable to following the rules governing competitive 
bidding as set forth in the Public Contract Code. 
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DLF thanks the City Council in advance for its attention to the materials not previously 
provided to the City Council with respect to Consent Calendar Agenda Item 4 (CONS 17-120), 
and for considering its response to the City Attorney's supplemental response of March 19. 
DLF looks forward to the opportunity to work with the City on this important Project. 

Sincerely, 

Matthew A. Richards 

MAR 
Attachments 
cc: Hayward City Council Members (via Joseph Brick) 

Morad Fakhrai, P .E. (Morad.Fakhrai@hayward-ca.gov) 
Garrett Contreras (Garrett.Contreras@hayward-ca.gov) 
Yaw Owusu (Yaw.Owusu@hayward-ca.gov) 
Dave Hung (Dave.Hung@hayward-ca.gov) 
David Arntz (DAmtz@arntzbuilders.com) 
David L. Falk (davef@dlfalk.com) 
Greg Schmidt (gregs@dlfalk.com) 
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HAYWARD 

DATE: 

TO: 

FROM: 

SUBJECT 

ATTACHMENT VII 

March 21,2017 

Mayor and City Council 

Director of Public Works 

Fire Stations 1-5 Improvements: Reject Bid Protest and Award of Construction 
Contract to Arntz Builders and Amendment to Professional Services 
Agreements with Kitchell and RossDrulisCusenbery 

RECOMMENDATION 

That Council adopts the attached resolutions (Attachment II, III, IV, and V): 

1. Approving Addenda Nos. 1 through 3, providing revisions to the plans and 
specifications for the Fire Stations 1-5 Improvements project; 

2. Rejecting a bid protest and awarding the contract to Arntz Builders, Inc., in the 
amount of $6,911,577, and authorize the expenditure of up to $10,830,000 for the 
total project, including contingencies; 

3. Authorizing the City Manager to execute an Amendment to the Professional Services 
Agreement with Kitchell in an amount not-to-exceed $490,000; 

4. Authorizing the City Manager to execute an Amendment to the Professional Services 
Agreement with RossDrulisCusenbery in an amount not-to-exceed $800,000; and 

BACKGROUND 

On June 3, 2014, voters approved Measure C which authorized the City of Hayward to increase 
the sales tax rate in the City by one-half cent for twenty years to restore and maintain City 
services and facilities, including firefightingjemergency medical services, improving police 
services to neighborhoods, replacing the aging library with a 21st century facility, repairing 
potholes and streets, updating aging neighborhood fire stations, and other City services. Based 
on the facility needs assessment report completed on October 10, 2014 by 
RossDrulisCusenbery (RDC) for Fire Stations 1-6 and the Fire Training Center, substantial 
upgrades are needed in these aging facilities. Fire Stations 1-5 require renovation, and are 
treated as separate from Fire Station 6 and the Fire Training Center since the latter facilities 
will be reconstructed and expanded. On October 18.2016, staff provided an update on this 
project to Council. 
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On December 13, 2016. Council approved the plans and specifications for the Fire Stations 
1-5 Improvements Project and called for bids to be received on January 24, 2017. Addenda 
Nos. 1 through 3 revised the drawings and specifications by adding information to the 
project documents that provided clarification to bidder questions, and revised the bid 
opening date to February 7, 2017. 

DISCUSSION 

Project Plans and Spectfications 

RDC completed the needs assessment of Fire Stations 1-5 and issued a final report on October 
10,2014. Based on that report, it was determined that substantial upgrades were needed in 
these facilities to correct problems of varying degrees. 

Renovation of Fire Stations 1-5 includes seismic and safety upgrades, energy efficiency, 
operational, and modernization improvements. 

Providing safe fire stations for the occupants and the public is one of the City's top 
priorities. Seismic retrofit is the priority for these stations to meet life safety structural 
performance levels. The buildings will be strengthened to prevent collapse and potential 
loss of life in a seismic event. 

• Fire Stations 1 through 5 will need structural upgrades that include reinforcement 
of exterior and interior walls; 

• Fire Stations 1 and 2 will have additional upgrades to obtain a higher seismic 
performance level such that, after a seismic event, these stations will sustain no 
significant damage and be safe to occupy, and 

• Fire Stations 1, 2, and 4, which are in a liquefaction zone, require modification to the 
existing foundations to mitigate liquefaction-induced settlement. 

Other safety improvements at the stations will include: abatement of material containing 
asbestos and lead; relocation of turnout gear to new turnout locker rooms; and new 
vestibule areas to separate exhaust fumes in the apparatus bay from sleeping quarters. 

Renovation for these stations are also needed to improve energy efficiency. For Fire 
Stations 2-5, upgrades will include changing the internal and exterior light fixtures to LED, 
adding attic and wall insulation, installing new doors, double pane windows, and skylights, 
and replacing HVAC systems. They will have photovoltaic panels added on the roof for 
additional energy efficiency. These "green" improvements will offset approximately 70% or 
more of the existing energy consumption. Photovoltaic panels are not currently included as 
part of the renovation for Fire Station 1 because the building is already energy efficient 
with newer windows and insulated walls. Additionally, because space is limited by 
mechanical equipment on the roof, photovoltaic panels will need to be installed over new 
carport structures. This is estimated to cost an additional $350,000, which staff will ask 
Council to consider at a future date if and when funds become available. 

Page 2 of6 

3 of34 



ATTACHMENT VII 

Fire Stations 1-5 include improvements for quicker response time. All stations 
will have improvements to the station alerting systems. The existing overhead sectional 
exit apparatus doors will be replaced with faster operating, low-maintenance four-fold 
doors. Lastly, for Fire Stations 1-4, GPS-based traffic signal pre-emption systems will be 
added to the stations and at the traffic signals on street intersections near these fire 
stations. Fire Station 5 does not require this system because there are no nearby signalized 
intersections. 

Other renovation improvements will include: 

• Necessary accessibility requirements in renovated areas, including upgrades to 
showers and washrooms; 

• Casework replacement in the office area; 
• New appliances and counter tops in the kitchens; 
• Wall and floor replacement; and 
• Utility upgrades, including replacing old sewer, water, gas lines and electrical 

panels. 

Because of the extensive hazardous material abatement and renovation, the work will be 
disruptive to the crews working within the stations. Therefore, temporary housing 
arrangements must be made for the various fire stations except Fire Station 1 where there 
is no hazardous material abatement; personnel will occupy that station during 
construction. Construction at Fire Stations 1, 2, and 3 will start at about the same time. 
During construction, Fire Station 2 personnel and apparatus will be temporarily housed at 
the larger Fire Station 6. Fire Station 3 personnel and apparatus will be temporarily housed 
at the new Fire Station 7. When the renovation work for Fire Station 1 is completed, crews 
from Fire Station 5 will be temporarily housed in Fire Station 1. Similarly, when the 
renovation work for Fire Station 2 is completed, crews from Fire Station 4 will be 
temporarily housed in Fire Station 2. 

On February 7, 2017, four bids were received for the project. Arntz Builders Inc. of Novato, 
California, submitted the low bid of $6,911,577 which was 10% below the engineer's 
estimate of $7,680,000. D.L. Falk, Inc. of Hayward, California submitted the second low bid 
in the amount of $7,849,001 which was 2.2% above the engineer's estimate. The four bids 
ranged from $6,911,577 to $9,656,800 (Attachment VI). 

Bid Protest bv D.L. Fa/k, Inc. 

On February 14, 2017, the City received a bid protest from D. L. Falk Inc., the second low 
bidder, alleging that Arntz Builders' bid was non-responsive because Arntz Builders, Inc. 
did not list subcontractors required to perform work more than one-half of one percent of 
its bid. D. L. Falk also claimed that Arntz is not qualified to perform the work itself. Staff, in 
conjunction with the City Attorney's Office, reviewed the bid protest and subsequent 
response from Arntz Builders, Inc. and recommends rejection of the bid protest based on 
the following: 
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1) The bid proposal required bidders to provide the List of All Subcontractors and 
Suppliers which Arntz provided. In their response to the bid protest, Arntz stated 
that they inadvertently did not list their painting subcontractor in the amount of 
$208,000. It is the City Attorney's view that this does not change the bid total and 
therefore is not materially non-conforming. 

2) Regarding work for which Arntz did not list subcontractors, Arntz stated that they 
are licensed for and intend to complete the work themselves. A copy of D. L. Falk's 
protest letter, Arntz's response to the protest, and the City's response are attached 
(Attachment VII). 

Staff finds Arntz Builders' bid documents to be responsive and has confirmed that they 
have licenses appropriate for this work. Therefore, staff recommends that Council reject 
the bid protest and award the contract to Arntz Builders Inc. in the amount of $6,911,577. 
Further, staff recommends that Council authorize the Director of Public Works to expend 
up to $10,830,000 for construction, construction contingencies (Administrative Change 
Order, ACO), construction administration, inspection, testing, fixtures, furniture and 
equipment, and project design. The ACO amount is $698,423 (or approximately 10% of the 
construction contract). Please see the breakdown of the project budget below under the 
Fiscal Impact section. 

This project is categorically exempt from environmental review under section 15301 (c) of 
the California Environmental Quality Act guidelines for the operation, repair, maintenance, or 
minor alteration of existing facilities. 

Additional Services and Amendment to Professional Services Agreements 

On May 26, 2015, Council authorized the City Manager to negotiate and execute an agreement 
with RDC for design services for the Fire Stations 1-6 and Fire Training Center Improvement 
project in an amount not-to-exceed $1,500,000. Staff also negotiated a scope of work for 
project management services during the design phase with Kitchell in an amount not-to­
exceed $200,000. On November 15, 2016, Council authorized the City Manager to amend the 
agreement with Kitchell in the amount not-to-exceed $600,000 for overall design phase 
management, detailed cost estimates, and bid and award phase services for Fire Stations 1-5, 
the new Fire Station 6, and the Fire Training Center. 

The design contracts for both RDC and Kitchell did not include construction support services 
for the Fire Stations 1-5 Improvements Project An estimated $490,000 each to RDC and 
Kitchell is needed for these services during the construction phase, and staff recommends that 
Council approve increasing RDC and Kitchell's contract by this amount for the needed 
services. 

During the October 18, 2016 Fire Stations 1-6 and Fire Training Center Improvements Project 
Update presentation, Council directed staff to proceed with the full build out design of Fire 
Station 6 and the Fire Training Center. This design was not in the original scope of RDC's 
services. Staff has negotiated with RDC to provide a schematic design phase services in the 
amount of $310,000. Staff also recommends that Council approve increasing RDC's contract 
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by this additional amount for the needed services. Staff will return to Council for approval of 
the remainder of the design services to complete the 100% construction documents for the 
new Fire Station 6 and the Fire Training Center at a later date. 

FISCAL IMPACT 

The estimated project costs are as follows: 

DESCRIPTION CURRENT ESTIMATED COST 

A. Construction Contract $6,911,577 
B. Construction Contingency $698,423 

(ACO) 
c. Design $820,000 
D. Fixtures, Furniture & $1,000,000 

Equipment 
E. Consultant Construction 

Administration (RDC and $980,000 
Kitchell) 

F. Permit Fees, Inspection, 
Testing & Staff Construction $420,000 
Administration 

TOTAL $10,830,000 

The Adopted F¥2017 CIP includes a total of$11,020,000 for the design and construction of 
the Fire Stations 1-5 projects in the Measure C Fund. Additionally, there are adequate funds in 
the Adopted FY 17 CIP for RDC to provide a schematic design phase services for Fire Station 6 
and the Fire Training Center in the amount of$310,000 as recommended by staff in the 
discussion section above. 

Item E in the table above includes $490,000 each for construction administration by RDC and 
Kitchell as noted in the discussion section of the report. 

Staff will return to the Council Budget & Finance Committee and the full Council this spring to 
review the current Measure C revenue and expenditure projections and for a discussion of the 
funding for Fire Station 6 and the new Training Center. 

SUST AINABILITY FEATURES 

1. Water: Installation of water efficient plumbing fixtures 

The project includes the installation of water efficient plumbing fixtures to reduce 
waste in water consumption. 

2. Environment: Bay-Friendly Landscaping & Storm Water Treatment 
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This project will implement Bay-Friendly Landscaping techniques that use native and 
climate appropriate plants at the Fire Stations. 

3. Energy: Replace windows, installation of LED lighting, skylights, and PV panels. 

This project will install energy efficient windows, LED lighting, skylights, and PV panels 
providing electricity and maintenance cost savings. 

PUBLIC CONTACT 

There has been no public contact for this project. After the construction contract is awarded, 
staff will distribute preliminary notices explaining the project to residents and businesses 
near the affected Fire Stations due to the temporary inconvenience expected from the 
improvement work. After construction work has been scheduled, follow-up notices will be 
distributed indicating the construction dates for each Fire Station. 

NEXT STEPS 

If Council adopts the attached resolutions and awards the contract, the Fire Stations 1-5 
Renovation Project Schedule is as follows: 

Prepared by: 

Begin Construction 
Complete Construction 

Yaw Owusu, Assistant City Engineer 

Recommended by: Morad Fakhrai, Director of Public Works 

Approved by: 

Kelly McAdoo, City Manager 

April2017 
May2018 
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ATTACHMENT VII 

D.L. Falk Construction Inc. Bid Protest-Supplemental Response 
Hayward Fire Stations 1-5 Improvements Project 

March 20, 2017 

EXHIBITB 
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ST-'TE LICENSE 111683837 

City of Hayward 
777 B Street 
Hayward, CA 94541 

Attn.: Dave Hung 

ATTACHMENT VII 

D.L. FALK CONSTRUCTION INC. 

3526 INVESTMENT BLVD., HAYWARD, CA 94545 WWW.DLFALK.COM 

PHONE (510) 887-6500 • FAX (510) 887-6501 

February 14, 2017 

Re: Bid for Hayward Fire Stations #1, 2, 3, 4, & 5 

DL Falk Construction Inc. (DLF) respectfully requests that the City of Hayward reject as 
materially non-conforming the bid submitted by Arntz Builders, Inc. (Arntz), because 
Arntz has failed to list subcontractors required to perform work in excess of one-half 
of one percent of its bid, which Arntz itself is not qualified to perform. 

The bid submitted by Arntz fails to list many of the subcontractors required to properly 
execute the project. The following are scopes of work where DLF and the other General 
Contractors that submitted a bid (JUV Inc. and Sausal Corp,) listed a subcontractor but 
Arntz did not, and their values: 

DLF JUV 
* Roofing $116,484 $97,000 
* Drywall $198,300 Self Perf 
* Plaster $103,100 Self Perf 
* Tile $114,425 $130,000 
* Painting $162,660 $145,000 
* Polished Concrete Floors $50,919 $103,250 
* Fence & Gates $110,221 $113,000 

As you can see each of these items far exceed the one-half of one percent of Arntz's 
bid (.5% of Arntz's bid is $34,558). Reviewing JUV's website it is clear that they typically 
do perform drywall and plaster work and are capable of doing so, there is no such 
indication for Arntz on their website. 

According to Public Contract Code§ 4106: "!fa prime contractor fails to specify a 
subcontractor or if a prime rontro.ctor specifies more than one subrontractor for the !Xlme portion of 
work to be performed under the contract in excess of one-half of 1 percent of the prime 
contractor's bid, the prime contractor agrees that he or she is fully qualified to perform that 
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ATTACHMENT VII 

portion himself or herseft and that the prime contractor shall perform that portion himself or 
herself" 

The trades that Arntz has failed to list, in addition to each being well in excess of the 
required one-half of one percent threshold, together amount to over $856,000 or 12% of 
their bid. Arntz cannot simply self-perform this work, either, for at least three reasons. 
First, although Arntz does possess a 'B' license which allows them to perform multiple 
trades, they do not carry the following specialty licenses. Arntz does not have a C-39 
license to perform roofing work, a C-9 license to perform drywall work, a C-35 license to 
perform lathing and plaster work, a C-54 license to perform tile work, a C-33 license to 
perform painting work, or a C-61 (D-10) license to perform concrete resurfacing work. 
Yet Arntz failed to list a subcontractor to perform any of these scopes of work, and 
they are all well in excess of one-half of one percent of Arntz's bid. 

Second, even assuming Arntz were qualified to self-perform all trades, by failing to list 
subcontractors for approximately $856,000 of work on this project, Arntz has apparently 
indicated, pursuant to Public Contract Code§ 4106, that it is "fully qualified to perform 
that portion". Arntz may be able to perform the scopes of work it failed to list on its bid 
from using subcontractors, but DLF's research strongly suggests that Arntz is incapable 
of performing it with its own forces. 

Third, the technical specifications for a number of the trades at issue require the 
installer/applicator to have documented experience for a number of years: 

• 070150 Roofing Repairs, 1J 1.5.A requires the installer to be "Roofing Manufacturer 
certified or approved." . . . "Company specializing in performing roofing repairs of existing 
Garland roofing system, with not less than five years successful experience and a certified 
Pre-Approved Garland Contractor" 

• 033550 Polished Concrete Flooring, 1J1.04.A requires the installer be a "Firms with not 
Jess than five years successful experience polishing concrete using one of specified 
systems and acceptable to system manufacturer." 

There is no indication that Arntz, as a self-performing general contractor, has any of 
the requisite specialty experience or certifications indicated in the specifications. Before 
the contract is awarded to Arntz, at a bare minimum, the City should require Arntz to 
provide documentation of its specialty experience, certifications, and its ability to 
self-perform the $856,000 of work its bid implicitly claims it can handle. 

A roof warranty is a very important facet in a renovation project like this. DLF has 
confirmed with the Garland representative that Arntz is not certified to install Garland 
products and in his past experience Arntz hires roofing contractors to perform their roofing 
work. It is important to note that without Arntz having the required Garland certification if 
they self-perform the roofing work the manufacturer would not be able to provide the 
specified warranty. 

The appropriate conclusion that the City should draw is that Arntz's bid was not 
responsive. For a bid to be responsive, the "bidding requirements must be strictly 
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ATTACHMENT VII 

adhered to in order to avoid the potential for abuse in the competitive bidding 
process." Domar Electric, Inc. v. City of Los Angeles (1994) 9 Cal. 4th 161, 175-176 
(citation omitted). If a bid does not confirm to the specifications, it is not responsive, and 
may not be accepted by the public entity. Ghillotti Construction Co. v. City of Richmond 
(1996) 45 Cal. App. 4th 897; Konica Business Machines U.S.A., Inc. vs. Regents of 
University of California (1988) 206 Cal. App. 3d 449, 454 (a bid is not responsive and 
cannot be accepted if the variance gives the bidder an advantage or benefit not allowed 
by other bidders or, in other words, if the variance is consequential). Factors that 
determine whether a deviation is a substantial departure from bid requirements include 
"whether deviation could be a vehicle for favoritism, affect the amount of the bid, influence 
potential bidders to refrain from bidding, or affect the ability to make bid comparisons." /d. 
at 907. Here, Arntz's bid was not responsive in that the deviations were material and 
provided an unfair advantage to Arntz. 

In today's competitive bidding market, it is critical that all General Contractors abide by 
the same requirements when bidding a project as to not allow any one bidder an unfair 
advantage over another. The omissions in Arntz's bid proposal as noted above are not to 
be considered inconsequential and are cause to disqualify Arntz as the low responsive 
Bidder on this project. 

Accordingly, for the aforementioned reasons, and to avoid the delay and legal expense 
that would result from an improper bid award, the bid of Arntz should be rejected, and the 
Project should be awarded to DLF, the next lowest responsive and responsible Bidder. 

DLF looks forward to the City of Hayward's response. If you have any questions, please 
contact me either via e-mail gregs@dlfalk.com or at (510) 887-6500 or cell (415) 559-
7828. 

Thank You 

Director of Operations 
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D.L. Falk Construction, Inc. 

PROJECT: 

TO: 

ATTN: 

3526 Investment Blvd 

Hayward, CA 94545 

City of Hayward 
777 B Street 
Hayward, CA 94541 

Dave Hung 

WE ARE SENDING: 

0 Shop Drawings 

rn Letter 

0 Prints 

0 Change Order 

0 Plans 

0 Samples 

0 Specifications 

D Other: 

SUBMITTED FOR: 

(1] Approval 

0 YourUse 

0 As Requested 

0 Review and Comment 

SENT VIA: 
D Attached 

D Separate Cover Via: 

ATTACHMENT VII 

Phone:510 .887.6500 

Fax:510.887.6501 

DATE: 02/14/2017 

REF: Bid Protest 

ACTION TAKEN: 

TRANSMITTAL 
No.00197 

0 Approved as Submitted 

0 Approved as Noted 

0 Returned After Loan 

0 Resubmit 

0 Submit 

0Retumed 

D Returned for Correctionss 

D DueDate: 

ITEM NO. COPIES DATE ITEM NUMBER REV.NO.DESCRIPTION STATUS 

NEW 01 0211412017 DL Falk Protest Letter for FS 1, 2, 3, 4, & 5 

02 02/14/2017 Check for $500 NA 

Remarks: Received By:. ____________ Date:. _______ _ 

CC: 
Signed: ----------

Greg Schmidt 

Primavc.ra® 
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a D.L FALK CONSTRUCTION INC. 

CITY OF HAYWARD 

INVDATE 
02/14/17 

JOB# INVOICE# 
BID DOCS 

TOTAL: 

DATE: 02/14/17 
ACCOUNT: 57631 

BALANCE 
500.00 

500.00 

D.L. FA. LK CONSTRUCTION INC. 
35261NVESTMENT BLVD. 

California Bank of Commerce 
3595 Mt. Diablo Blvd .. 2nd Fl 

lafayette, CA 94549 

HAYWARD, CA 94545 
(510}887·6500 LIC. #683837 

Five Hundred and 00/100 

PAY 
TO THE 

ORDER 
OF 

CITY OF HAYWARD 

ATTN; ACCOUNTING DIVISION 

777 B .. S"FREET 
HAYWARD, CA 94541 

90-4469/1211 

DATE 

02/14/17 

ATTACHMENT VII 

26354 

CHECK # 26354 

DISCOUNT NET PAID 
500.00 

500.00 

26354 

26354 

AMOUNT 

$*******500.00 
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February 16,2017 

City of Hayward 
777 B Street 
Hayward, CA 94541 

Attention: David Hung 

Re: D.L. Falk Protest Letter 

ATTACHMENT VII 

T 415-382-1188 F 415·883·3756 www.arntzbuilders.com 

We have reviewed the letter submitted by D. L. Falk, Inc. If the City believes that D. L. Falk, Inc. protest 
has merit, then we will defer to the City's position, and understand the City may award the project to D. L. 
Falk, Inc. 

Sincerely, 

ARNTZ BUJLD(\ INC.I 

·-o-~ \Jvf 
David A. Arntz 
Vice President 

Enc 

cc: Greg Schmidt (D.L. Falk) 
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ATTACHMENT VII 

T 415-382·1188 F 415-883-3756 www.arntzbuilders.com 

February 16,2017 

City of Hayward 
777 B Street 
Hayward, CA 94541 

Attention: David Hung 

Re: D.L. Falk Protest Letter 

The City has asked us for certain additional information. In reviewing its records, Arntz has realized that 
inadvertently it did not list its painting subcontractor, whose bid is in the amount of$208,000. A copy of 
that bid is enclosed. 

Sincerely, 

ARNTZ BUILDERS, INC. 

David A. Arntz 
Vice President 

Enc 

cc: Greg Schmidt (D.L. Falk) 
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Nissim Painting Company 

Date: 02/07/2017 

CA. License #797909, DIR #1000011933 
SBE (Micro) #1785596 

199·Berryessa Drive 
Napa, CA 94558 

www.nissimpainting.com 

415-566-5111 Fax: 415-566-5534 

Email: nissimpainting@yahoo.com 

Bid Proposal 

Project Name: Fire Station 1-5 Improvement Project #07476, 07477, 
07478, 07479, and 07480 

Bid Submission Date: February 7th, 2017 at 2:00pm 

Our bid proposal is for painting the interiors and exteriors of the Fire Station 1 -5 
Improvement Project #07476, 07477, 07478, 07479, and 07480 to specifications and 
plans attached and reviewed. We are bidding section 099000-Painting and Coating. All 
materials, equipment and labor needed to finish this project are included in this bid. 

We recognize addendum: #1 Date: 01/11/2017 
#2 Date: 01/19/2017 
#3 Date: 01/31/2017 

We also recognize this project as a Prevailing Wage project, with certified payroll. 

Fire Station 1-5 Improvement Project #07476, 07477, 07478, 
07479, and 07480 

Bid Prices: 
Fire Station #1 
Fire Station #2 
Fire Station #3 
Fire Station # 4 

Page 1 of2 

$55,000.00 
$35,000.00 
$35,000.00 
$35,000.00 
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ATTACHMENT VII 

Fire Station #5 $48,000.00 
Total: 208,000.00 

Bid pric~s forfire stations cannot be separated;.the}' are one bid package. 

Any.questions please call: Jack Cell Phone:(415)637•3353 

***scope of work included in our base bid pricing: 

1. Painting Interior and Exterior to Specs and Plans 
2. Power-wash/Cleaning Exterior as shown on Specs and Plans 

~TO!ZA-TtDAJ 

***Surfaces and elements excluded from base bid price: 

1. Major Wall and Ceiling Patching 
2. Traffic Line Paint 
3. Pre-finished items, pre-finished metal surfaces and concealed surfaces 
4. No Removal and reinstallation work of any items. Moving of any Furniture, Desks, 

Cabinets, and Books 
5. Any Enclosed Areas 
6. Painting of Cabinets and Shelves 

#_Z.~-11.Q~QLtinilhing._~~=---~ 
(. 8 ... No Powder. Co_?ting Fini~ 

***Base Bid is only honored for 90 days from bid date! 

Insurance: 

**Nissim Painting will supply all general liability insurance and workman's compensation insurance for 
all Nissim Painting Company's employees that will work on this project. 

**Nissim Painting is excluded from providing any payment and performance bonds on this project. 

**Nissim Painting is not including Excess Liability Insurance, Contractor Pollution Liability Insurance and 
Builders Risk Insurance and is not in base bid. We can provide those types of insurance at an 
additional cost to base bid. 

**Nissim Painting will finish this project by professional standards. Nissim Painting Company has 
experience on these types of projects and knows how to finish a project of this size! As a professional 
painting company, we complete every project in a timely manner and strive to beat your 
expectations. 

Submitted By: pad ~ Date: February 7th, 2017 

Page 2 of2 
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Dave Hung 

From: 
Sent: 
To: 
Cc: 
Subject: 

Dave, 

David Arntz <DArntz@arntzbuilders.com> 
Thursday, February 16, 2017 3:26PM 
Dave Hung 
gregs@dlfalk.com; Kelsey Godfrey; Brian Proteau 
RE: Bid Protest from D.L. Falk Construction Inc. 

ATTACHMENT VII 

We are planning to self-perform the Roofing and Polished Concrete. We reserve the right to self-perform the Drywall, 
Plaster, Tile, Fencing & Gates. 

Dave Arntz 
Arntz Builders, Inc. 
19 Pamaron Way 
Novato, CA 94949 
(415)382-1188 
(415)883-3756 fax 
www.arntzbuilders.com 

Lie# 856393 A,B 

-----Original Message-----
From: Dave Hung [mailto:Dave.Hung@hayward-ca.gov] 
Sent: Thursday, February 16, 2017 11:51 AM 
To: David Arntz <DArntz@arntzbuilders.com> 
Subject: RE: Bid Protest from D.L. Falk Construction Inc. 

Dave, 

Please let me know how Arntz planned to perform the following work: 
a) roofing, 
b) drywall, 
c) plaster, 
d) tile, 
f) polish concrete floors, 
g) fences & gates. 

Thanks. 

Dave 

-----Original Message-----
From: David Arntz [mailto:DArntz@arntzbuilders.com] 
Sent: Thursday, February 16, 2017 11:13 AM 
To: Dave Hung <Dave.Hung@hayward-ca.gov> 
Cc: Brian Proteau <Brian@arntzbuilders.com>; Kelsey Godfrey <Kelsey@arntzbuilders.com>; gregs@dlfalk.com 
Subject: RE: Bid Protest from D.L. Falk Construction Inc. 

1 
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ATTACHMENT VII 
Dave, 
See attached. 

Dave Arntz 
Arntz Builders, Inc. 
19 Pamaron Way 
Novato, CA 94949 
(415)382-1188 
(415)883-3756 fax 
www.arntzbuilders.com 

Lie# 856393 A,B 

-----Original Message----­
From: David Arntz 
Sent: Thursday, February 16, 2017 8:52AM 
To: 'Dave Hung' <Dave.Hung@hayward-ca.gov> 
Cc: Brian Proteau <Brian@arntzbuilders.com>; Kelsey Godfrey <Kelsey@arntzbuilders.com>; 'gregs@dlfalk.com' 
<gregs@dlfalk.com> 
Subject: RE: Bid Protest from D.L. Falk Construction Inc. 

Dave, 
See attached. 

Dave Arntz 
Arntz Builders, Inc. 
19 Pamaron Way 
Novato, CA 94949 
{415)382-1188 
{415)883-3756 fax 
www .arntzbuilders.com 

Lie# 856393 A,B 

-----Original Message-----
From: Dave Hung [mailto:Dave.Hung@hayward-ca.gov] 
Sent: Tuesday, February 14, 2017 7:30PM 
To: David Arntz <DArntz@arntzbuilders.com> 
Cc: Bid <Bid@arntzbuilders.com>; Brian Proteau <Brian@arntzbuilders.com>; Kelsey Godfrey 
<Kelsey@arntzbuilders.com> 
Subject: FW: Bid Protest from D.L. Falk Construction Inc. 

Hi Dave, 

Please find attached for the bid protest from DL Falk and provide your response to the City as soon as possible. Thank 
you. 

Dave Hung 
City of Hayward 
PW - Engineering 

2 
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Senior Civil Engineer 
777 B Street 
Hayward CA 94541 
(510} 583-4752 

-----Original Message----­
From: Miriam Lens 
Sent: Tuesday, February 14, 2017 4:02PM 
To: Dave Hung <Dave.Hung@hayward-ca.gov> 

ATTACHMENT VII 

Cc: Morad Fakhrai <Morad.Fakhrai@hayward-ca.gov>; Michael Lawson <Michaei.Lawson@hayward-ca.gov> 
Subject: Bid Protest from D.L. Falk Construction Inc. 

Good afternoon Dave, 

We are in receipt of a bid protest from D.L. Falk Construction, Inc., to the lowest bidder submitted by Arntz Builders, Inc., 
for the Hayward Fire Stations #1, 2, 3, 4, & 5 project. 

Attached is a copy of the protest along with a copy of the check in the amount of $500. 

Please let me know if you have any questions. 

Thank you, 

Miriam 

Miriam Lens, CMC, MPA 
City Clerk 

City of Hayward I Office of the City Clerk I 777 B Street I Hayward, CA 945411 
Phone: 510-583.4401 I Email: Miriam.lens@hayward-ca.gov 

www.hayward-ca.gov I City Clerk's Blog: www.hayward-ca.gov/cityclerk/ 
Apply for Passports at the Office of the City Clerk CONFIDENTIALITY NOTICE: This electronic mail message and any 

accompanying documents are for the sole use of the intended recipient(s) and may contain CONFIDENTIAL and/or 
PRIVILEGED information. Any unauthorized disclosure, copying, distribution, use, or the taking of any action in reliance 
upon this communication is strictly prohibited. If you receive this communication in error, please contact the sender by 
reply e-mail or by phone and destroy all copies of the original message and any attachments. Opinions, conclusions and 
other information in this message that do not relate to the official business of the City of Hayward shall be understood 
as neither given nor endorsed by it. 
REPLY ADVISORY: Please be advised that messages sent to me on the City of Hayward e-mail system are not confidential 
and may be reviewed by other persons without my knowledge. Please do not send messages or attachments that may 
violate the City of Hayward e-mail policy. 

-----Original Message-----
From: kba6551ci@cityofhayward.com [mailto:kba6551ci@cityofhayward.com] 
Sent: Tuesday, February 14, 2017 3:55PM 
To: Miriam Lens <Miriam.Lens@hayward-ca.gov> 
Subject: 

3 
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STATE LICENSE #683837 

City of Hayward 
777 B Street 
Hayward, CA 94541 

Attn.: Dave Hung 

ATTACHMENT VII 

D.L. FALK CONSTRUCTION INC. 

3526 INVESTMENT BLVD .. HAYWARD. CA 94545 WWW.DLFALK.COM 

PHONE (510) 887-6500 o FAX (510) 887-6501 

February 23, 2017 

Re: Follow-up Regarding DLF Bid Protest for Hayward Fire Stations #1, 2, 3, 4, & 5 

On February 14, 2017, DL Falk Construction Inc. (DLF) timely submitted a bid protest 
to the City of Hayward (City) regarding the above-captioned Hayward Fire Station 
Renovations Project (Project). Based on the information then available to DLF, it was 
clear that the bid specifications for the Project required the City to reject the bid 
submitted by the apparent low bidder, Arntz Builders, Inc. (Arntz), as materially 
nonconforming. Since February 14, Arntz's communications regarding the Project­
provided by Arntz to the City and DLF-have only reinforced the facial, material 
nonconformity of Arntz's bid, and the City's obligation under the California Public 
Contract Code to reject the bid. 

DLF's letter identified the following nonconforming elements to Arntz's bid, any one of 
which would be sufficient to require the City to reject it: 

• Arntz's failure list subcontractors required to perform work in excess of one­
half of one percent of its bid ($34,558), which Arntz itself is not qualified to 
perform-roofing, drywall, plaster, tile, painting, polished concrete floors, and 
fence and gates scopes of work. See Pub. Contract Code § 4106. 

• Arntz's failure to carry the specialty licenses required to self-perform roofing 
work (C-39), drywall work (C-9), lathing and plaster work (C-35), tile work (C-
54), painting (C-33), or concrete resurfacing (C-61/D-10). 

• Arntz's failure, and inability, to provide the documented experience required 
by the Project's Technical Specifications for the roofing (070150 Roofing 
Repairs, 1f 1.5) and polished concrete flooring (033550 Polished Concrete 
Flooring, 1f 1.04.A) installer. 

Arntz's response to DLF's bid protest has been telling. It has not contested any of the 
material nonconforming elements raised by DLF. In fact, rather than provide an item-by­
item refutation of the DLF letter-as is common for apparent low bidders in bid 
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ATTACHMENT VII 

protests-Arntz responded three business days later, on February 16, with a two­
sentence letter, stating: "If the City believes that [DLF] protest has merit, then we will 
defer to the City's position, and understand the City may award the Project to [DLF]." In 
the competitive world of public works contracting, this is essentially an invitation by Arntz 
to the City to award the Project to DLF. 

Later on February 16, Arntz responded to a request for additional information from the 
City, stated: "In reviewing its records, Arntz has realized that inadvertently it did not list 
its painting subcontractor, whose bid is in the amount of $208,000." The Public Contract 
Code is clear: inadvertence does not matter in this context. See Pub. Contract Code 
§ 4104(a). The admission by Arntz that it failed to list a subcontractor performing more 
than one-half of one percent of the total value of its bid is dispositive, and the materially 
nonconformity is sufficient, standing alone, to require the City to reject the bid. 

Later that same day, the City asked Arntz via email how it planned to perform the scopes 
of work identified in DLF's bid protest: roofing, drywall, plaster, tile, painting, polished 
concrete floors, and fence and gates. 

Arntz responded that it intended to self-perform the roofing and polished concrete 
scopes of work. Arntz has provided none of the documentation required by the Technical 
Specifications, nor can it. Contrary to Technical Specification 070150 Roofing Repairs, 
11 1.5, Arntz is neither certified nor approved by Garland. Nor can Arntz satisfy the 
requirement of Technical Specification 033550 Polished Concrete Flooring, 1'f1.04.A, 
that it have "not less than five years successful experience polishing concrete using one 
of specified systems and acceptable to system manufacturer." To DLF's point, above, 
Arntz has not even attempted to make these showings. 

Arntz also replied that it "reserve[ d) the right to self-perform" the remaining scopes. This 
is prohibited by the Subcontractor Listing Law. See Pub. Contract Code§ 4104. Either 
Arntz can self-perform or it cannot. According to its bid, it not only can, it must. The 
attempted reservation of rights gives rise to exactly the kind of post-award bid shopping 
and peddling that the Subcontractor Listing Law is designed to prevent. But even if it 
were appropriate for Arntz to refuse to declare its intentions, Arntz has failed to provide 
any evidence that it possesses any of the specialty licenses required to self-perform. 

The dangers to the City of accepting Arntz's materially nonconforming bid run well 
beyond the costs that it will incur in excess of Arntz's original bid. To give just one 
example, because Arntz claims that it will self-perform the roofing work-despite lacking 
the required specialty license or being certified by Garland-the City will lose the benefit 
of the roofing warranty it contracted for, as Garland will not provide the manufacturer's 
warranty required by the Project's specifications to a non-certified installer. 

In its bid protest procedures (3-1.04A), the City "reserves the right to waive any bid 
irregularities not affecting the amount of the bid, except where such waiver would give 
the low bidder an advantage or benefit not allowed to other bidders." Here, there is no 
question that: (1) Arntz's bid is nonconforming in multiple respects; (2) the 
nonconformities affect the amount of the bid; and (3) the nonconformities gives the low 
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bidder an advantage or benefit not allowed to other bidders-among other things, the 
potential for bid shopping or peddling. See Ghillotti Construction Co. v. City of Richmond 
(1996) 45 Cal. App. 4th 897; Konica Business Machines U.S.A., Inc. vs. Regents of 
University of California (1988) 206 Cal. App. 3d 449, 454 (a bid is not responsive and 
cannot be accepted if the variance gives the bidder an advantage or benefit not allowed 
by other bidders or, in other words, if the variance is consequential). Thus, the City lacks 
discretion in this instance to waive the nonconforming aspects of Arntz's bid, or to award 
the bid to Arntz. 

Finally, DLF renews its request that the City provide a full and complete copy of the 
Arntz bid, as it is required to do under the California Public Contract Code. 

DLF intends to avail itself of all available administrative and legal remedies should the 
Project be improperly awarded to Arntz. However, DLF is confident that the City will 
accept its bid protest and award the Project to DLF, the next lowest responsive and 
responsible bidder. DLF looks forward to working with the City on this important Fire 
Station Renovations Project. 

If you have any questions, please contact me either via e-mail gregs@dlfalk.com or at 
(510) 887-6500 or cell (415) 559-7828. 

Thank You 

~ 
Director of Operations 
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February 24, 2017 

Mr. Greg Schmidt, Director of Operations 
D.L. Falk Construction Inc. 
3526 Investment Boulevard 
Hayward, CA 94545 

Re: DL Falk Construction Bid Protest 
Hayward Fire Stations #1, 2, 3, 4, & 5 Project 

Mr. Schmidt: 

ATTACHMENT VII 

This is in response to your subject letter dated February 14, 2017. Your letter requested 
that the City reject Arntz Builders, Inc. (Arntz) low bid. You alleged that Arntz did not list 
subcontractors required to perform work in excess of one-half of one percent of its bid, and 
that Arntz is not qualified to perform the work itself. You also asserted that there were 
omissions that are material and render the Arntz's bid non-responsive. The City Attorney's 
Office has reviewed your letter and concluded as follows. 

To the extent that your bid protest is based on omissions in the subcontractors list, the City 
has considered your protest on the basis of non-responsiveness. The bid proposal required 
bidders to provide the List of All Subcontractors and Suppliers which Arntz provided. In 
their response to your bid protest, Arntz stated that they inadvertently did not list their 
painting subcontractor in the amount of $208,000. This does not change the bid total and 
therefore is not materially non-conforming. 

Regarding other scope of work that Arntz has not listed subcontractors, Arntz stated that 
they are self-performing roofing and polished concrete floors and reserve the right to self­
perform drywall, plaster, tile, fencing and gates. Arntz has both a Class "A" and "B" 
contractor's license and with a Class "B" General Building flmay take a prime contract or a 
subcontract for a framing or carpentry project However, a general building contractor shall 
not take a prime contract for any project involving trades other than framing or carpentry 
unless the prime contract requires at least two unrelated building trades or crafts other than 
framing or carpentry, or unless the general building contractor holds the appropriate license 
classification or subcontracts with an appropriately licensed contractor to perform the work. 
A general building contractor shall not take a subcontract involving trades other than 
framing or carpentry, unless the subcontract requires at least two unrelated trades or crafts 
other than framing or carpentry, or unless the general building contractor holds the 
appropriate license classification. The general building contractor may not count framing or 
carpentry in calculating the two unrelated trades necessary in order for the general building 
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contractor to be able to take a prime contract or subcontract for a project involving other 
trades." (BPC §7057). The California Contractors State License Board does not limit Class 
"B" to self-performing as many trades as he or she may choose (with some specific 
exceptions such as fire protection or well drilling) and contractors may also take a general 
building contract and sub-contract 100% of the job as long as they use properly licensed 
sub-contractors for each trade or craft. If Arntz fails to self-perform as specified, Public 
Contract Code Section 4110 provides the City with several remedies to discourage the 
types of potential bid mischief D. L. Falk is concerned with. 

For the reasons stated above, staff will be recommending that the City Council reject your 
bid protest; waive any omissions in Arntz's listing of subcontractors as non-material; and 
proceed with the award to Arntz as the lowest responsible bidder. 

I 
' 

Sincerely, l) ~ 

!l 

"'"/1 ,.,, J~--_.,/ 

MORAD Fk~~I, P.E. 
Director of Public Works 

cc: Joseph Brick, Assistant City Attorney, City of Hayward 
Garrett Contreras, Fire Chief, City of Hayward 
Yaw Owusu, Assistant City Engineer, City of Hayward 
Dave Hung, Senior Civil Engineer, City of Hayward 
David Arntz, Vice President, Arntz Builders, Inc. 

: ., . c. 
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ATTACHMENT VII 

D.L. FALK CONSTRUCTION INC. 

S-:"ATE LICENSE 11683837 

3526 INVESTMENT BLVD., HAYWARD, CA 94545 WWW.DLFALK.COM 

PHONE (510) 887-6500 • FAX (510) 887-6501 

Arntz Builders, Inc. 
19 Pamaron Way 
Novato, CA 94949 

Attn.: Dave Arntz 

March 1, 2017 

Re: Bid for Hayward Fire Stations #1, 2, 3, 4, & 5 

DL Falk Construction, Inc. (DLF) has been informed by the City of Hayward that the City 
is recommending rejection of DLF's protest to award to Arntz Builders, Inc. (ARNTZ) for 
the Hayward Fire Stations 1-5 Improvements Project (PROJECT). 

As indicated in your email, ARNTZ will self-perform both the roofing and polished 
concrete work. This same email indicated that ARNTZ reserved its right to self-perform 
the drywall, plaster, tile and gates work, but because a subcontractor was not listed on 
the bid, ARNTZ is obligated to self-perform this work. As also noted on a previous email 
from you, ARNTZ failed to list a painting subcontractor on the bid, making it mandatory 
that ARNTZ also self-perform this scope of work. 

Please note as DLF is a Hayward based contractor with our main office very close to 
this PROJECT, we will be monitoring their progress closely to verify that the scopes 
listed below are actually performed by ARNTZ employees. DLF will be requesting 
copies of the following certified payroll to confirm that they are being performed by 
ARNTZ's employees: 

• Roofing work 
• Polished concrete work 

• Drywall work 

• Plaster work 

• Tile work 
• Gate work 

• Painting work 

DLF will also be requesting copies of ARNTZ's qualifications related to self-performing 
roofing work all five stations, proof of ARNTZ's 5-years' work experience in self­
performing installation of specialized Garland Roof Systems for Fire Station #2, and 
proof that ARNTZ has 5-years' experience on self-performing polished concrete floors. 

Page 1 of2 
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Please be aware that DLF does not have any issues with ARNTZ as a general 
contractor. However, it is important to DLF that in a market like the one that exists today 
all general contractors are held to the same standard of compliance with bid 
specifications. Provided that ARNTZ complies with all of the rules, regulations, and 
specifications governing this PROJECT, DLF wishes you and your company the best 
success on it and future projects. 

If you have any questions, please contact me either via e-mail gregs@dlfalk.com or at 
(510) 887-6500 or cell (415) 559-7828. 

Thank You 

Page 2 of2 
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D.L. Falk Construction Inc. Bid Protest-Supplemental Response 
Hayward Fire Stations 1-5 Improvements Project 

March 20, 2017 
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ATTACHMENT VII 

Richards, Matthew 

From: Joseph Brick <Joseph.Brick@hayward-ca.gov> 
Sunday, March 19, 2017 5:26 PM Sent: 

To: Richards, Matthew 
Subject: RE: City of Hayward Fire Station Nos. 1-5 Renovation Project 

Mr. Richards, 

The City of Hayward previously responded to your client's bid protest in a letter dated February 24, 2017. This 
response is meant to supplement the City's previous statement and is being offered as a courtesy in response to 
your request for clarification. Before addressing your specific inquiries, it will be helpful to understand the 
context of this project. 

As you may be aware, this project involves the repair of existing City firehouses. This project is therefore a 
municipal affair dealing with the upgrade of critical City safety infrastructure. As such, City Charter provisions 
and Ordinances takes precedence over any conflicting provision of the Public Contract Code. Cal. Pub. Cont. 
Code§ 1100.7. Under the City's Charter and Municipal Code, repairs of this nature need not be subject to the 
formal public bidding process rather, the use of a formal bidding process is discretionary. Hayward Municipal 
Code, Chapter 2, Section 8.09("HMC § 2-8.09). Moreover, pursuant to the City's Municipal Code, the City 
Council may waive any informalities or irregularities in bids received. HMC § 2-8.06. With this context, we 
will address each ofthe points raised below. 

• Inquiry: Arntz's failure to list its painting subcontractor, and how the City can deem this failure non­
material in light of Pub. Cont. Code § 41 09; 

o Response: The error in not listing the painting subcontractor in this case is inconsequential. The 
City has confirmed with the low bidder that the failure to list the painting subcontractor was a 
clerical error. The error did not affect the total amount of the bid. Nor did the error give the low 
bidder a competitive advantage. Moreover, under the above authority, the City Council has the 
ability to waive this error. 

• Arntz's purported "reservation of rights" to self-perform, and.how the City can excuse it; 

o Response: Responsiveness should be determined from the face ofthe bid. Great W. Contractors, 
Inc. v. Irvine Unified Sch. Dist., 187 Cal. App. 4th 1425 (2010), as modified (Sept. 30, 2010). 
The City interprets the aforementioned statement as confirmation that the low bidder will self­
perform any work over Yz of I% of the total bid. If the low bidder does not self-perform or 
subcontracts over the threshold amount, the Public Contract Code provides the City with an 
enforcement remedy under Pub. Cont. Code § 4110. 

• Arntz's failure and inability to comply with the roofing and concrete polishing technical specs 
regarding installers, in trades it has claimed it will self-perform, and how this failure can be deemed 
non-material-particularly in light of the fact that Arntz's self-performance will invalidate the roofing 
manufacturer's warranty. 

o Response: Staff has confirmed that the low bidder possesses the necessary licenses to self-perform 
the roofing and concrete work. The roofing repair which involves a manufacturer's warranty 
only concerns one of the five firehouses. The City has not received any substantial evidence that 
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the low bidder will not be able to meet the bid specifications either by self-performance or with a 
subcontractor if the work is less than Y2 of 1%. Again, any violation would subject the low bidder 
to the remedies listed under Pub. Cont. Code§ 4110. 

If you have any questions, we can discuss the issues further at our 10:00 am call tomorrow. 

Sincerely, 

JOSEPH BRICK I ASSISTANT CITY ATTORNEY 
0: 510.583.4457 I E: Joseph.Brick@hayward-ca.gov 

HAYWARD 

PRIVILEGED COMMUNICATION/ATTORNEY-CLIENT PRIVILEGED: 
Information and documents contained in this transmission are legally privileged and confidential, intended only for the 
addressee. Any use, review, dissemination, distribution or copying of this transmisssion by anyone other than the addressee is 
strictly prohibited and is not a waiver of any applicable privilege against disclosure. If you have received this message in error, 
please notify the sender immediately. 

From: Richards, Matthew [mailto:mrichards@nixonpeabody.com] 
Sent: Wednesday, March 15, 2017 4:16PM 
To: Joseph Brick <Joseph.Brick@hayward-ca.gov> 
Subject: RE: City of Hayward Fire Station Nos. 1-5 Renovation Project 

Joseph, 

I understand that the Department of Public Works intends to award the Fire Station Nos. 1-5 Renovation Project to Arntz 
Builders at the March 21 City Council meeting. We need to talk immediately. DLF's serious concerns persist, including, as 
noted below in my email to you of March 3: 

• Arntz's failure to list its painting subcontractor, and how the City can deem this failure non-material in light of 
Pub. Cont. Code § 4109; 

• Arntz's purported "reservation of rights" to self-perform, and how the City can excuse it; and 
• Arntz's failure and inability to comply with the roofing and concrete polishing technical specs regarding installers, 

in trades it has claimed it will self-perform, and how this failure can be deemed non-material-particularly in light 
of the fact that Arntz's self-performance will invalidate the roofing manufacturer's warranty. 

To date, no answers have been forthcoming from the City. AB I've stressed in my several voice messages to you, DLF does 
not want to be forced to take action unless necessary. But it will have no choice if you and I can't have a conversation, 
whether formally or informally, so that DLF can get the clarification it has requested on these issues prior to the next City 
Council meeting. Failing that, I've been instructed to prepare writ papers. I think our respective clients would be better 
served if we could reach an agreement, and I await your response. My direct line is (415) 984-5093. 

Thanks, 
Matt 

NP 

From: Richards, Matthew 

Matthew A. Richards 
Partner 
T 415-984-5093 1 c 415-269-5247 1 F 866-904-m8 

Sent: Thursday, March 09, 2017 9:35 PM 
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To: 'Joseph Brick' 
Subject: RE: City of Hayward Fire Station Nos. 1-5 Renovation Project 

Thanks Joseph. DLF have confirmed that they've received a portion of the Arntz bid from Public Works, but apparently 
not the qualifications or insurance sections. Did Arntz provide this information in its bid? 

Thanks, 
Matt 

From: Joseph Brick [mailto:Joseph.Brick@hayward-ca.gov] 
Sent: Thursday, March 09, 2017 12:33 PM 
To: Richards, Matthew 
Subject: RE: City of Hayward Fire Station Nos. 1-5 Renovation Project 

Mr. Richards, 

I have instructed public works to release the opened bid to your client. 

Sincerely, 

JOSEPH BRICK I ASSISTANT CITY ATTORNEY 
0: 510.583.4457 I E: Joseph.Brick@hayward-ca.gov 

HAYWARD 

PRIVILEGED COMMUNICATION/ ATTORNEY -CLIENT PRIVILEGED: 
Information and documents contained in this transmission are legally privileged and confidential, intended only for the 
addressee. Any use, review, dissemination, distribution or copying of this transmisssion by anyone other than the addressee is 
strictly prohibited and is not a waiver of any applicable privilege against disclosure. If you have received this message in error, 
please notify the sender immediately. 

From: Richards, Matthew [mailto:mrichards@nixonpeabody.com] 
Sent: Friday, March 03, 2017 5:14PM 
To: Joseph Brick <Joseph.Brick@hayward-ca.gov> 
Subject: City of Hayward Fire Station Nos. 1-5 Renovation Project 

Joseph, 

Thanks for speaking with me earlier today regarding the Fire Station Nos. 1-5 Renovation Project. As I mentioned on our 
call, DLF has concerns about how its bid protest has been handled, and the City's non-responsiveness to the issues it 
raised. Specifically, DLF has concerns that the City has not explained: (1) how Arntz's failure to list a subcontractor can be 
deemed non-material in light of Pub. Cont. Code § 4109; (2) how Arntz's purported "reservation of rights" to self-perform 
can be excused; and (3) how Arntz's failure and inability to comply with the roofing and concrete polishing technical specs 
regarding installers, in trades it has claimed it will self-perform, can be deemed non-material-particularly in light of the 
fact that Arntz's self-performance will invalidate the roofing manufacturer's warranty. I would appreciate an opportunity 
to discuss these issues with you. Please forward a copy of Arntz's bid to me at your earliest convenience, so that DLF can 
fully evaluate these issues for itself. The authority you requested is below. 

Authority for DLF Request for Copy ofArntz Bid 

The Arntz bid, and in fact all unsealed bids, are public records within the scope of California's Public Records Act (PRA). 
Cal. Gov't Code§ 6252(e) ("'Public records' includes any writing containing information relating to the conduct of the 
public's business prepared, owned, used, or retained by any state or local agency regardless of physical form or 
characteristics. 'Public records' in the custody of, or maintained by, the Governor's office means any writing prepared on 
or after January 6, 1975."); see Community Youth Athletic Center v. City of National City (2013) 220 Cal.App-4th 1385 
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(definition of "public record" under PRA is broad and intended to cover every conceivable kind of record that is involved 
in the governmental process); see also Poway Unified School Dist. v. Super. Ct. (Copley Press) (1998) 62 Cal.App.4th 
1496. The PRA's general right of access, subject to exemptions (none of which applies here), places the burden on the 
agency to show that a particular public record is exempt from disclosure. Sacramento County Employees' Retirement 
System v. Super. Ct. (2011) 195 Cal.App-4th 440. 

There is no temporal limitation to the scope of the PRA. Thus, for example, the Attorney General rendered the attached 
opinion in 2006, finding that interim grading documents, including geology reports, compaction reports, and soils 
reports, submitted by a property owner to a city's building department in conjunction with an application for a building 
permit are subject to public inspection and copying under the California Public Records Act at the time the documents are 
first received by the building department. 89 Ops. Cal. Atty. Gen. 39 (2006) (citing various authorities). Thus, although 
the City of Hayward apparently does not, a number of public entities with whom DLF has contracted include within their 
notices to bidders an express statement recognizing these legal principles. Sample language, taken from an SFUSD notice, 
is reprinted below: 

Public Records. Bid Proposals and other documents responding to the Call for Bids become the exclusive property of 
the District upon submittal to the District. At such time as the District opens bids pursuant to these Instructions to 
Bidders, all Bid Proposals and other documents submitted in response to the Callfor Bids become a matter of public 
record and shall thereupon be considered public records, except for information contained in such Bid Proposals deemed 
to be Trade Secrets (as defined in California Civil Code § 3426.1) and financial information provided in response to the 
Statement of Qualifications. If the District is required to defend or otherwise respond to any action or proceeding wherein 
request is made for the disclosure of the contents of any portion of a Bid Proposal deemed exempt from disclosure 
hereunder, the Bidder submitting the materials sought by such action or proceeding agrees to defend, indemnify and hold 
harmless the District in any action or proceeding from and against any liability, including without limitation attorneys' 
fees arising therefrom. The party submitting materials sought by any other party shall be solely responsible for the cost 
and defense in any action or proceeding seeking to compel disclosure of such materials; the District's sole involvement in 
any such action shall be that of a stakeholder, retaining the requested materials until otherwise ordered by a court of 
competent jurisdiction. (Emphasis added.) 

Thanks, 
Matt 

NP 
Matthew A. Richards 
Partner 
mrichards@nixonpeabody.com 
T 415-984-5093 I c 415-269-5247 I F 866-904-7778 
Nixon Peabody LLP I One Embarcadero Center, 18th Floor I San Francisco, CA 94111-3600 
nixonpeabody.com I @NixonPeabodyLLP 

Please consider the environment before printing this email. 

This email message and any attachments are confidential and may be protected by the attorney/client or other applicable privileges. The information is intended to be conveye 
designated recipient(s) of the message. If you are not an intended recipient, please notify the sender immediately and delete the message from your email system. Unauthorize 
dissemination, distribution or reproduction of this message by other than the intended recipient is strictly prohibited and may be unlawful. Thank you. 
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Item #4 CONS 17-120 

David Miller 



Approved Contractor Question 
2 messages 

Doug Clark <dclark@garlandind.com> 
To: rooferscompliance@gmail.com 

David, 

David Miller <rooferscompliance@gmail.com> 

Fri, Mar 10, 2017 at 2:49PM 

I cant send a letter or anything but per our conversation Arntz is not currently an approved Garland Contractor. 

Doug Clark 
Territory Manager 
The Garland Company 
(925) 784-6701 
www.garlandco.com 
http://www.garlandco. com/building-envelope/index. html 

David Miller <rooferscompliance@gmail.com> 
To: Doug Clark <dclark@garlandind.com> 

Thanks 

David Miller 
Compliance Officer 
Roofers Labor-Management 
[Quoted text hidden] 

Fri, Mar 10, 2017 at 2:59PM 



RossDrulisCusenbery Architecture HAYWARD FIRE STATION RENOVATIONS 

PART 1 • GENERAL 

1.1 SUMMARY 

SECTION 07 01 50 

ROOFING REPAIRS 

A. Section Includes: Patch and repair existing roofing systems, including insulation, as 
required for new construction, with base and cant flashings and accessories as 
required for complete weathertight roof. 

B. Related Work: 

1. Section 07 60 00: Metal flashings. 

1.2 REFERENCES 

A. National Roofing Contractors Association: The NRCA Roofing and Waterproofing 
Manual. 

1.3 ADMINISTRATIVE REQUIREMENTS 

A. Existing Roof Analysis: Provide services of roofing consultant to analyze existing 
roofing system and to provide recommendations for appropriate materials for 
patching and repair. 

1. Report: Roofing consultant to prepare report indicating observations and 
recommendations. Report to note where testing may be necessary for verification 
of existing materials. 

B. Pre-Installation Meeting: Convene not less than one week prior to commencing work 
of this section. Require attendance of parties directly affecting work of this section. 

1. Review installation procedures and coordination required with related work. 

1.4 SUBMITTALS 

A. Product Data: Provide literature for roofing system and each type of material; list each 
material proposed on Project. 

1. Provide report analyzing existing roofing system. 

B. Manufacturer Certificates: Certification materials and components furnished conform 
to Specification requirements and are compatible with each other, existing roof, roof 
substrate, and related work. 

1.5 QUALITY ASSURANCE 

A. Installer Qualifications: Roofing manufacturer certified or approved. 

1. Fire Station #2: Company specializing in performing roofing repairs of existing 
Garland roofing system, with not less than five years successful experience and 
a certified Pre-Approved Garland Contractor. 

07 01 50 -1 Roofing Repairs 



RossDrulisCusenbery Architecture HAYWARD FIRE STATION RENOVATIONS 

B. Supervisor: Installer to maintain full-time supervisor/foreman who is on jobsite during 
roofing work who is experienced in installation of roofing system specified. 

1.6 PROJECT CONDITIONS 

A. Do not apply roofing membrane during inclement weather or when air temperature 
may fall below 40 degrees F, taking into consideration added wind chill factor. 

1. Do not allow materials to be exposed to moisture during transportation, storage, 
handling or installation. 

2. Mark damp or wet materials, including felts which froth or foam during 
installation, and remove from site within 24 hours. 

B. Do not apply roofing membrane to damp, frozen, and unsuitable deck surface. 

1. Allow sufficient time for moisture from previous precipitation, fog or dew to 
evaporate before proceeding with roofing work. 

C. Do not expose materials vulnerable to water or sun damage in quantities greater than 
can be weatherproofed during same day. 

1.7 WARRANTY 

A. Extended Correction Period: Provide for correcting failure of system to resist damage 
from anticipated sources including damage from wind and water penetration. Repair 
system and pay for or replace damaged materials and surfaces. 

1. Period: Two years. 

B. Fire Station No. 2: Existing roofing is still under warranty with The Garland Company; 
provide materials and work with subcontractor to ensure continuation of existing roof 
warranty. 

PART 2- PRODUCTS 

2.1 SYSTEMS MANUFACTURERS 

A. The Garland Co. 

B. Johns Manville Corp. 

C. GAF Building Materials Corp. 

D. CertainTeed Corporation. 

E. Original roofing system manufacturer. 

F. Substitutions: Refer to Section 01 25 00. 

1. Manufacturers listed under specific products are acceptable in addition to primary 
roofing material manufacturers. 
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2.2 MATERIALS 

A. System Description: Provide new materials are required to patch and repair existing 
roofing system, including insulation, as required for new construction, with base and 
cant flashings and accessories. 

1. Materials: Provide new roofing system materials by original roof manufacturer 
where known, otherwise provide by a single manufacturer, except where 
materials of other manufacturers are specified or approved by Architect. 

2. Fire Station #2: Provide new modified bitumen roofing system materials by The 
Garland Co. in compliance and coordination with the existing warranty. 

B. Regulatory Requirements: Provide materials capable of achieving following. 

1. Fire and Wind Resistance: Conform to California Building Standards Code 
requirements for Underwriters Laboratory (UL) Class A roof system, with UL 
Class 60 wind resistance classification. 

C. New Roofing Materials: Provide new materials matching existing material types and 
conforming to requirements of NRCA Roofing Manual applicable to existing system. 

1. PVC Roofing Materials: Match original materials except where manufacturer 
recommends newer version of original materials for roofing repairs. 

2. Glass Felts: Minimum ASTM 02178, minimum Type IV; provide glass felts unless 
otherwise specifically recommended by roofing materials manufacturer. 

a. Provide glass felts for patching and repair unless otherwise recommended 
by roofing consultant and roofing material manufacturer, even where existing 
roofing is organic felts. 

3. Composition Flashing System: Provide manufacturer's premium quality glass felt 
and asphalt base, wall, and penetration flashing system; other systems subject to 
Architect approval. 

4. Surfacing: Match existing using materials recommended by roofing system 
manufacturer and NRCA. 

D. Insulation: Match existing insulation systems to extent available; do not apply built-up 
roofing over plastic type insulation, where plastics used originally, cover with perlite 
fiber or glass fiber insulation. 

E. Cant and Edge Strips: Conform to ASTM C208. 

1. Manufacturers: 

a. Johns Manville/Fesco Cant & Edge Strips. 
b. GAF/EnergyGuard Cant and Edge Strips. 
c. Koppers Inc./Perlite Roof Insulation. 
d. Substitutions: Refer to Section 01 25 00. 
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F. Mechanical Fasteners: As recommended by insulation manufacturer and meeting 
recommendations of NRCA and specified Quality Assurance requirements for fire 
rating and wind blowoff resistance. 

PART 3 - EXECUTION 

3.1 EXAMINATION 

A. Remove existing roofing as required for Project; remove only as much roofing as can 
be replaced in same day unless otherwise approved in advance by Architect. 

1. Take care not to remove materials beyond those required for new construction. 

2. Inform Architect and Owner where existing materials beyond those required to be 
removed are damaged or may be unsuitable due to moisture or deterioration. 

B. Inspect substrates and roof deck to ensure substrates and deck are clean and 
smooth, free of depressions, waves or projections, and are properly sloped to drains, 
valley, or eaves. 

C. Ensure roof openings and curbs, and pipes, sleeves, ducts or vents through roof are 
solidly set, cant strips and reglets in place and nailing strips located. 

D. Inspect roofing materials to ensure they are dry at time of installation. 

E. Apply roofing over clean, dry and warm surfaces during fair weather. 

3.2 PREPARATION 

A. Protect surrounding surfaces against damage from roofing work. 

B. Where hoisting is necessary, hang tarpaulins to protect walls. 

3.3 INSTALLATION 

A. Insulation Application: Attach insulation in accordance with insulation manufacturer's 
instructions and NRCA recommendations for installation of insulation on deck 
involved. 

1. Lay insulation boards to moderate contact without forcing joints. 

2. Cut insulation to fit neatly to perimeter blocking and around projections through roof. 

3. Install tapered crickets, cants and edge strips in accordance with manufacturer's 
instructions and NRCA recommendations. 

4. Leave no insulation exposed at end of day's work; apply glaze coat of hot 
bitumen and two plies of felt over insulation and install cut-off weathertight. 

B. Roof Membrane Application: Apply roofing membrane in accordance with 
manufacturer's instructions and NRCA recommendations for roof type. 

1. Apply roofing smooth, free from air pockets, wrinkles, fishmouths, prominent lap 
joints or tears. 
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2. Carry roofing up cant strips to vertical surfaces and secure to nailing strips and reglets. 

3. Comply with manufacturer's recommendations for installation of composition type 
base, wall and field flashings. 

a. Do not blanket composition flashing plys, install each ply separately with end 
laps staggered between plys. 

b. Mechanically fasten and three-course seal top edge. 

c. Cover composition flashings not otherwise covered or coated with coat of 
asphalt-base emulsion. 

4. Install 2-ply membrane and glaze coat for cut-off at "end of day" operation; glaze 
exposed felts. 

5. Coordinate metal flashings and counterflashing. 

6. Coordinate installation of roof drains and related flashings. 

7. Mop in and seal flashings and flanges of items projecting through membrane. 

3.4 FIELD QUALITY CONTROL 

A. Heat bitumen in accordance with manufacturer's recommendations, but do not heat 
asphalt to a temperature greater than 1 00 degrees F above its equiviscous 
temperature (EVT). 

1. Maintain bitumen within manufacturer and NRCA recommended EVT range at 
point of application. 

2. Maintain roofing equipment in proper working order. 

3.5 CLEANING 

A. Remove bituminous markings from finished surfaces, including bitumen run-throughs 
into building. 

B. In areas where finished surfaces are soiled by bitumen or other source of soiling 
caused by roofing work, consult manufacturer of finished surfaces for recommended 
cleaning methods. 

C. Leave completed roof free from debris and uniform in appearance. 

3.6 PROTECTION 

A. Where work must continue over finished roofing membrane, protect surface with 
plywood sheets. 

END OF SECTION 
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Scott Candell- Scott Candell & Associates 



Cannabis 
Work Session 

Hayward City Council 

March 21, 2017 



Safety and Cannabis 

The OEA in 1988 stated: 

//Marijuana in its natural form is one of the safest 

therapeutically active substances known to man. By any 

measure of rational analysis marijuana can be safely used 

within the supervised r()utin~ of medical care.",1 

"Cannabis has no known 

lethal dose, minimal drug 

interactions, is easily 

dosed via orally ingestion, 

vaporization, or topical 

absorption, thereby 

avoiding the potential 

risks associated with 

smoking." 

-Gregory T. Carter, MD, 

Clinical Professor at the 

School of Medicine at the 

Universitv of Washimrton 

"'Francis Young, Administrative t.aw Judge 

1 US Department of Justice, Drug Enforcement Administration, "In the Matter of Marijuana Rescheduling 
Petition," [Docket #86-22], (September 6, 1988), p. 57. 



Medical Marijuana regulation does not lead to drug proliferation 
2014 Opioid Overdose Mortality Rates and Medical Marijuana RegulatiQn 1 

• Summarv: Opioid analgesic overdose m01tality continues to rise in 
the United States, driven by increases in prescribing for chronic 
pain. A time-series analysis was conducted of medical cannabis 
laws and state-level death certificate data in the United States from 
1999 to 201 0; all 50 states were included 

Areas with medical 

cannabis laws had a 24.8% 

lower mean annual opioid 

overdose mortality rate 

• Results: States with medical cannabis laws had a 24.8% lower 
mean annual opioid overdose mortality rate compared with states 
without medical cannabis laws. Examination of the a.;;;sociation 
between medical cannabis laws and opioid analgesic overdose 
mortality in each year after implementation of the law showed that 

compared with areas 

without medical cannabis 

laws. 

such laws were associated with a !ewer rate of overdose mortality that generally strengthened 
over time. 

20 I 3 Effects of Medical Marijuana Laws on Adolescent Marijuana Use2 
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• Summary: They used data from the Youth Risk Behavior 
Survey and a difference-in-differences design (before---after 
differences in treatment vs comparison states) to evaluate the 
effects of passage of state Medical Marijuana Laws (MMLs) on 
adolescent marijuana use . 

• Results: They found no evidence of intermediate-term 
effects of passage of state MMLs on the prevalence or frequency of 
adolescent nonmedical marijuana use in the states evaluated. A 
significant increase in daily marijuana use was observed for the 
comparison state of Delaware, which had not enacted an MML 

during the years under evaluation, whereas the frequency of daily marijuana use in Montana a 
state with MMLs decreased. This is the opposite of what would be expected if MMLs had the 
deleterious effect of increasing the frequency of nonmedical marijuana use. 

2014 Impact of State Medical Marijuana Legislation on Adolescent Marijuana Use3 

• Summary: The study utilized data from the Youth Risk Behavioral Surveillance Survey between 
1991 and 2011. Each of these states was paired with 
a state in geographic proximity that had not 
implemented the law. Chi-squared analysis was used 
to compare characteristics between states with and 
without medical marijuana use policies. The 
estimation sample was I I, 703, I 00 students. 

• Results: There were no statistically significant 
differences in marijuana use before and after policy 
change for any state pairing. In the regression 
analysis, we did not find an overall increased probability of marijuana use related to the policy 
change. In conclusion, our study of self-reported marijuana use by adolescents in states with a 
medical marijuana policy compared with a sample of geographically similar states without a 
policy does not demonstrate increases in marijuana use among high school students that may be 
attributed to the policies. 

1 Bach huber MA, Saloner 6, Cunningham CO, Barry CL. Medical Cannabis Laws and Opioid Analgesic Overdose Mortality in the United 

States, 1999-2010. JAMA Intern Med. 2014;174(10):1668-1673. doi:10.1001/jamainternmed.2014.4005 
2 Lynne-Landsman SD, Livingston MD, Wagenaar AC. Effects of State Medical Marijuana Laws o·n Adolescent Marijuana Use. American 

Journal of Public Health. 2013;103(8):1500-1506. doi:10.2105/AJPH.2012.301117. 
3 Esther K. Choo, Madeline Benz, Nikolas Zaller, Otis Warren, Kristin L. Rising, K. John McConnell, J Adolesc Health. 2014 Aug; S5(2): lGQ-
166. Published online 2014 Apr 16. doi: 10.1016/j.jadohealth.2014.02.018 



The Economy and Marijuana 

Calaveras County made $3.7 million in application fees alone in 2016 according to Peter 

Maurer, Planning Commissioner. 

According to the California BOE, for the period 2015-2016 $50,507,006 was remitted in sales 

and use tax and this only from the 1,023 dispensaries that had ·registered with the BOE and 

filed returns 

In 2014 the BOE reported that Alameda County was able to tax $106,043,325 of reported 

medical marijuana sales. 

San Francisco, for 2015-2016, made over $200,000 on application and license fees alone. 

In Colorado the marijuana industry has had the by product of helping: 

• Tourism: 30% increase in tourists and 14% increase in their spending 

• Employment: 3.4% unemployment, one of the lowest rates of the country 

• Real estate: Denver's retail vacancy rate fell to 5.6%, its lowest rate in nearly two 

decades 

Pueplo .county I c;o, witb 
a Pl.lJ!ulatlon of 161,4511 
m~demote. than $4.s 

million i.n tal[ revenue in 
the past 2 years 

For the past two (2) years, Pueblo County in Southern Colorado 

(equivalent population to Hayward) has made more than 4.5 

million in tax revenue from marijuana. 

• January to August of 2016: $2,220,070 

• 2015: $2,162,980 

Aurora Oust East of Denver), in its 

first full year (2015) with only 14 dispensaries and 2 cultivation 

facilities, collected over $2.65 million 

• In 2016 they collected around $8 million, which is more 

than $2 million over their projections 

• They money was used to fund many city projects, 

homelessness and road repair the primary benefactors. 

Even areas with low population numbers are making large revenues from marijuana 

business. Trinidad City in Southern Colorado with a population of 9,096 generated 

$1,967,938.84 in tax revenue from Jan-Nov 2016 and $84,380 in licensing fees. 



Medical Marijuana and Decreased Crime 

2011 UCLA study: Crime & Medical Marijuana Dispensaries1 

• Summarv: An ecological, cross-sectional design was used to explore the spatial relationship 
between density of medical marijuana dispensaries and two types of crime rates (violent crime 
and property crime) in 95 census tracts in Sacramento, CA, during 2009. 

• Results: Density of medical marijuana dispensaries was not associated with violent or prope11y 
crime rates. 

2014 Effect of Medical Marijuana Laws On Crime: Evidence From State Panel Data, 1990-20062 

• Summary: Relying on U.S. state panel data, this study analyzed the association between state 

Medical Marijuana Laws (MML) and state crime rates for all Part I offenses (murder and 

nonnegligent homicide, rape, robbery, aggravated assault, burglary, motor vehicle theft, 

larceny-theft, and arson) collected by the FBI. 

Medical Marijuana Laws 
are linked with 

reductions in homicide 

and assault rates 

• Results: Results did not indicate a crime exacerbating 

effect ofMML on any of the Part I offenses. Alternatively, state MML 

may be correlated with a reduction in homicide and assault rates, net of 

other covariates. The central finding gleaned from the present study was 

that MML is not predictive of higher crime rates. Interestingly, robbery 

and burglary rates were unaffected by medicinal marijuana legislation, 

which runs counter to the claim that dispensaries and grow houses lead to an increase in 

victimization due to the opportunity structures linked to the amount of drugs and cash that are 

present. 

2009 Denver Police Depatiment survey' 

• Summarv: An analysis of robbery and burglary rates at 

medical marijuana dispensaries conducted by the Denver 

Police Department at the request of the Denver City Council 

• Results: found that the robbery and burglary rates at 

dispensaries were lower than area banks and liquor stores 

and on par with those of pharmacies. Specifically, the report 

found a 16.8 percent burglary and robbery rate for dispensaries, equal to that of pharmacies. 

That's lower than the 19.7 percent rate for liquor stores and the 33.7 percent rate for banks. 

2010 Denver Police Department analysis4 

• Summary: In late 20 I 0, the Denver Police Department looked at crime rates in areas in and 

around dispensaries 

• Results: The analysis showed that through the first nine months of 2010, crime was down 

8.2% relative to the same period in 2009. The decrease was comparable to the city's overall 

drop in crime of 8.8%. The Denver Post completed a similar. analysis and found that crime 

rates in some areas with the highest concentration of dispensaries saw bigger decreases in 

crime than neighborhoods with no dispensaries. 

1 Kepple NJ, Freisthler B. Exploring the Ecological Association Between Crime and Medical Marijuana Dispensaries. Journal of Studies on 

Alcohol and Drugs. 2012;73(4):523-530. 
2 Morris RG, TenEyck M, Barnes JC, Kovandzic TV (2014) The Effect of Medical Marijuana Laws on Crime: Evidence from State Panel Data, 
1990-2006. PLoS ONE 9{3): e92816. doi:10.1371/journal.pone.0092816 
3 John Ingold. The Denver Post. "Analysis: Denver pot shops' robbery rate lower than banks'." The Denver Post. N.p., 26 Jan. 2010. Web. 
4 

Ingold, John, and Nancy Lofholm. "Medical-marijuana Dispensaries' Effect on Crime Unclear." The Denver Post. N.p., 21 May 2016. Web. 



Health Benefits of Cannabis 

In general cannabis preparations exert numerous therapeutic effects. They have antispastic, 
analgesic (pain), antiemetic, neuroprotective, and anti-inflammatory actions, and are effective 
against certain psychiatric diseases. 

Cannabis has been shown to help with the following health problems: 

• Migraines 1 

• Intestinal cramping, nausea, chronic diarrhea and inflammation 2 

• Nausea and vomiting 3 4 

• Chemotherapy related problems 5 

• Tumor Inhibitor 6 

• Skin Cancer 7 

• Breast Cancer 8 

• Multiple Sclerosis 9 10 

• HIV/AIDS 1112 

• Anxiety & psychosis 13 

• Movement disorders 14 

• Mantle Cell Lymphoma 15 

• Diabetes 16 

• Schizophrenia 17 

• Glaucoma18 

• PTSD19 

"Marijuana lowered intt~~~tu' 
pressure. (I OP)in people: wit}\,n9~al 
pressure. and thQse:with f?;Ifl~m.~·~ 

;.N~tio~"~i",1institl.lte .. 

Scientific data indicate 
the therapeutic value of 
cannabinoiq drugs, 
primarily THC, for pain 
relief: control of nausea 
and vomiting, and 
appetite stimulation. 

-Office ofNationai Drug 
Control Policy and the 

Institute of Medicine 



Health Benefits of Cannabis 
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(Photo credit should read BRENDAN 
SMIALOWSKI/AFP/Getty Images) 

States that passed medical 
marijuana laws have seen an 
11% reduction in traffic 
fatalities on average, 
according to a new study 
published in the American 
Journal of Public Health. 
Compared to states without 
medical marijuana laws, 
those with them had 26% 
fewer traffic fatalities overall. 
Study data was collected 
between 1985 and 2014. 

The impact was greatest for 
the 25 to 44 age group, which 
is also the group with the 
highest percentage of 
alcohol-related traffic 
fatalities. In 2013, about 47% 
of fatally injured drivers with 
blood alcohol levels over the 
legal limit were between 24 
and 44, according the 
National Highway Traffic 
Safety Administration 
(NHTSA). The impact was 
also significant for the 15 to 
24 age group. 
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The most likely takeaway is 
that medical marijuana laws 
are helping to decrease 
alcohol-related traffic 
fatalities among the age 
groups at highest risk, at 
least in some states. 

"This finding suggests that 
the mechanisms by which 
medical marijuana laws 
reduce traffic fatalities 
mostly operate in those 
younger adults, a group also 
frequently involved in 
alcohol-related traffic 
fatalities," said Julian 
Santa ella-Tenorio, a doctoral 
student in Epidemiology at 
the Columbia University 
Mailman School of Public 
Health, in a press statement. 

But other parts of this study 
don't neatly line up behind 
any single conclusion. For 
instance, the age group 45 
and older didn't see a 
decrease in fatalities, and 
that happens to be the group 
"over-represented in the 
population of patients 
registered in state medical 
marijuana programs," 
according to the study. 

In addition, some states with 
medical marijuana laws 

3/20/2017 3:59 PM 



;tates With Medical Marijuana Laws Have Fewer}raffic Fatalities, B... https://www. forbes.com/sites/davtdcltsalvo; LU 1011 Ll j JISLal\::s-w au-Ill ••. 

4 of7 

actually saw upticks in traffic 
fatalities. Both California and 
New Mexico initially saw 
traffic fatality reductions 
(16% and 17.5%, respectively) 
that gradually became 
increases. 

So what this study appears to 
show is at least a plausible 
correlation between medical 
marijuana laws and lower 
traffic fatalities, but it's not 
clear why this is true in some 
states and not others. It's 
possible that other factors, 
like stronger police 
enforcement and more 
effective public health 
programs targeting drunk 
driving, work in tandem with 
medical marijuana laws in 
some states. 
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The Watch • Opinion 

Since marijuana 
legalization, highway 
fatalities in Colorado are at 
near-historic lows 

By Radley Balko August 5, 2014 

Since Colorado voters legalized pot in 2012, prohibition supporters have warned that recreational marijuana will lead to 

a scourge of "drugged drivers" on the state's roads. They often point out that when the state legalized medical marijuana 

in 2001, there was a surge in drivers found to have smoked pot. They also point to studies showing that in other states 

that have legalized pot for medical purposes, we've seen an increase in the number of drivers testing positive for the 

drug who were involved in fatal car accidents. The anti-pot group SAM recently pointed out that even before the first 

legal pot store opened in Washington state, the number of drivers in that state testing positive for pot jumped by a third. 

The problem with these criticisms is that we can test only for the presence of marijuana metabolites, not for inebriation. 

Metabolites can linger in the body for days after the drug's effects wear off- sometimes even for weeks. Because we all 

metabolize drugs differently (and at different times and under different conditions), all that a positive test tells us is that 

the driver has smoked pot at some point in the past few days or weeks. 

It makes sense that loosening restrictions on pot would result in a higher percentage of drivers involved in fatal traffic 

accidents having smoked the drug at some point over the past few days or weeks. You'd also expect to find that a higher 

percentage of churchgoers, good Samaritans and soup kitchen volunteers would have pot in their system. You'd expect a 

similar result among any large sampling of people. This doesn't necessarily mean that marijuana caused or was even a 

contributing factor to accidents, traffic violations or fatalities. 

This isn't an argument that pot wasn't a factor in at least some of those accidents, either. But that's precisely the point. A 

post-accident test for marijuana metabolites doesn't tell us much at all about whether pot contributed to the accident. 

Since the new Colorado law took effect in January, the "drugged driver" panic has only intensified. I've already written 

about one dubious example, in which the Colorado Highway Patrol and some local and national media perpetuated a 
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story that a driver was high on pot whe~ ill:! slammed into a couple of police cars p~l--vd on an interstate exit ramp. 

While the driver did have some pot in his system, his blood-alcohollevel was off the charts and was far more likely the 

cause of the accident. In my colleague Marc Fisher's recent dispatch from Colorado, law enforcement officials there and 

in bordering states warned that they're.seeing more drugged drivers. Congress recently held hearings on the matter, 

complete with dire predictions such as "We are going to have a lot more people stoned on the highway and there will be 

consequences," from Rep. John Mica (R-Fla.). Some have called for a zero tolerance policy- if you're driving with any 

trace of pot in your system, you're guilty of a DWI. That would effectively ban anyone who smokes pot from driving for 

up to a couple of weeks after their last joint, including people who legitimately use the drug for medical reasons. 

It seems to me that the best way to gauge the effect legalization has had on the roadways is to look at what has happened 

on the roads since legalization took effect. Here's a month-by-month comparison of highway fatalities in Colorado 

through the first seven months of this year and last year. For a more thorough comparison, I've also included the highest 

fatality figures for each month since 2002, the lowest for each month since 2002 and the average for each month since 

2002. 

As you can see, roadway fatalities this year are down from last year, and down from the 13-year average. Of the seven 

months so far this year, five months saw a lower fatality figure this year than last, two months saw a slightly higher 

figure this year, and in one month the two figures were equal. If we add up the total fatalities from January through 

July, it looks like this: 

Here, the "high" bar (pardon the pun) is what you get when you add the worst January since 2002 to the worst 

February, to the worst March, and so on. The "low" bar is the sum total of the safest January, February, etc., since 2002. 

What's notable here is that the totals so far in 2014 are closer to the safest composite year since 2002 than to the 

average year since 2002. I should also add here that these are total fatalities. If we were to calculate these figures as a 

rate- say, miles driven per fatality- the drop would be starker, both for this year and since Colorado legalized medical 

marijuana in 2001. While the number of miles Americans drive annually has leveled off nationally since the mid-2ooos, 

the number of total miles traveled continues to go up in Colorado. If we were to measure by rate, then, the state would 

be at lows unseen in decades. 

The figures are similar in states that have legalized medical marijuana. While some studies have shown that the number 

of drivers involved in fatal collisions who test positive for marijuana has steadily increased as pot has become more 
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available, other studies have shown t ...... t overall traffic fatalities in those states i._, e dropped. Again, because the pot 

tests only measure for recent pot use, not inebriation, there's nothing inconsistent about those results. 

Of course, the continuing drop in roadway fatalities, in Colorado and elsewhere, is due to a variety of factors, such 

as better-built cars and trucks, improved safety features and better road engineering. These figures in and of themselves 

only indicate that the roads are getting safer; they don't suggest that pot had anything to do with it. We're also only 

seven months in. Maybe these figures will change. Finally, it's also possible that if it weren't for legal pot, the 2014 

figures would be even lower. There's no real way to know that. We can only look at the data available. But you can bet 

that if fatalities were up this year, prohibition supporters would be blaming it on legal marijuana. (Interestingly, though 

road fatalities have generally been falling in Colorado for a long time, 2013 actually saw a slight increase from 2012. So 

fatalities are down the year after legalization, after having gone up the year before.) 

That said, some researchers have gone so far as to suggest that better access to pot is making the roads safer, at least 

marginally. The theory is that people are substituting pot for alcohol, and pot causes less driver impairment than booze. 

I'd need to see more studies before I'd be ready to endorse that theory. For example, there's also some research 

contradicting the theory that drinkers are ready to substitute pot for alcohol. 

But the data are far more supportive of that than of the claims that stoned drivers are menacing Colorado's roadways. 

CLARIFICATION: I wrote that "we can test only for the presence of marijuana metabolites, not for inebriation." That 

isn't quite accurate. This is true of roadside tests. But a blood test taken at a hospitals can measure for THC, the 

psychoactive ingredient in marijuana. That said, even here there are problems. Regular users can have still have 

remnant THC in their blood well after the effects have worn off. Regular users can also have levels above the legal limit 

and still drive perfectly well. In Colorado, a THC level of 5 nanograms or more brings a presumptive charge of driving 

under the influence. However, references to "marijuana-related" accidents in studies, by prohibitionists, and by law 

enforcement could refer to any measure or trace of the drug. So when officials and legalization opponents talk about 

increases in these figures, it still isn't clear what any ofthis means for road safety. 

RELATED: 

The states where Americans smoke marijuana the most 

D.C. voters will decide in November whether to legalize pot 

GALLERY: Great stoner characters in American film 

View Photo Gallery -From Cheech and Chong to Seth Rogen and James Franco in "This Is the End," cinematic 

characters with a predilection for White Castles, Quick Stops, surfing, bowling and lowriders. We review a few of them 

- and their films. 
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marl< the entranc-e of their new prop· the region's new cash t'l"OJ'l.. 

erty, Bt»b a.nd l.Mna Blodgett etWil>ion future 'The Ulodgetts' m~w SaUna.s bu!lctlt'lg, fon•xam· 
;:ustomers stepping lnt<> an all·in··.:me cannabis • w.1s the liflh ()flc they f>(~outed last spring. 
\WIT!derland. months before SS percent of Ca!i.fnmla voters 

In a ;;•aw:rnous Salinas legaliz<."<l rec.rear.ion,t! marijuana under 

BY lAUREN HEPLER 
Con!llbcul<:>t 

industrial spact: with a 2S·foot wuod l'le!lllH:efi s.!tlon u•! In Nuvemher . .t:ven then. they had 24 the busit~esg who fbt.mdt"l.llh•·· H:n'ht>Nillf> 

ing, Bob imagint:s vertical. farm!ngf)('id<>ehumlug houn; to t:<illlC up with a $!50,04)0 cash salielll11 San ,k!S(~. C~<~kl:md and S1:m L<~ll!lfiro. ·u 
oul a.ooo to 4,000 pounds (II' ()rotl\tCt a t(;r nr cl:kx:k }'t"ar tatt.~r. w-a.lUng hc'<:mnes dit!kult for dear wntmunlcation and 
Monterey Altematlve th~ (and : on county permits, bridging the gap with tire people lo n:ally um!erstand what we're otft~ting, 
C'OUll!ing) ; S3Q,{l(](l a day In s.tlcs rrom their flagship Del . While runU\\'aY projections l'nJm the !lkes of 
1.1:~nt fl'llch of'cotWI'("ft'. he wants to · R~· Oak~ dispensary alone. 'file store was the DeAngelo's own Arcview Market Rest:ilrch sa}' 

!iJr t<lllllllhls hytm>ducf::il!ke oils. w:<Xt.>S<Ull:lntl'lcr f.lrst. In the Monterey Mthurh to open h<ru years th;lt kgalcamutbls t:nuld he a $20 bUlion bus! .. 
spt~dalty offerings. In tnt> fnrmer <>ffk"e t4gt> thanks to a deal allowing hxaiJ)OilC(! to set • !lt'SS In the ncxr thn~t: yean;, qut~tions abound. 
lrom. a new dispertiml)' "" upstatrs. '!he recent re emergence of staunch fedcrnl oppo· 
tie bit of op1k11l UlusiOtlllrf" with a new standardl1.ed state buslnt'!l..<; s!tlon to sl.ilte"le<.'t'l druR policy change is the ele 
the frult!i. of the Ol'lei.'itUon. lteen~>tng :1<)1iti.'rl1 due by J;m. l. 2018, buslnesli<'S phant In the rnum. More mundane qut-stionsalso 

·\bu have to ;,'{lend some moru..-y up front and a.re rustling to claltn a niche as poUcymakers hash linger about thlnf!.s like taxation, labor au!orn'l-
ft<'lmb~ In this buslnes..,, ~ explains Bob. n. who out plans to bring the fndu.<>tt)' abi:)\'C ground. lion. sales pmtocots and li<~'Urity hl a ca.sh·cen ·· 
was pre .. med at S!an{iJrd when he k~ft to plan rock ; ~T(! some extent, we will IS(~ mntUcting reg· · tlic line of business. 
corte't'Tts and build house'S among olh£or pur· • ulatlon, ~ predict~t St<:\~ I'JeAngt>lo. alumfnacy In "1here's just so many sldt• effects of legal.lza · 
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li!/T Htutlwrs srorted out as aflnurer nu.ut,;;,rnJ 
e.wcllt it •c 1111 r he Central Coast. but 
mltw of cultit'atln!4, ('Oilnahls. 

lion that folks are having to grappk' wlth.~ S<lld 
( :ara ~·h1rtinson. who nms and <::ann· 

em,p!cr~e:s ~tre alteldy tending small dont-s 
with nam~ lilre ~ootilla Blue "4" lined up lh&r 
d!!eJ) In 100 ·l<x>t 1:1::1\VS, plus bl~>er mother p!ants 
in dli! next do<n. Within the to«.'See·· 
able fjmthersenvtsions hiring 100 people 
and l.u;,~'Stlng up to S:l5 million In the pr(>~c>erty. 

"Just bdng at :t scaie and grt·<mhouse spa<.:e thilll 
"'"'"'"'"" tts mort~ of a nursery.~ $!lid 

lead gru,wr M!kt Hoffnllln, who pt~lc·· 
~'\'Cmllaq,>e grows in th!:' i~me:I11kt 

cet1te1reu amund Humboldt. 
13«.ttbtm>..llu•·l~ct1~en rush Is also ""' '"""""·' 

abis policy at lh~· CctUtornia State Assodiltlnn or . Ju.,st llCI'tlSS the Slrt~ct, for lc'Xlkm1[}f(', 

Countit::s. ··t think that what folks don't under · parcel with a fc..•w dilapid~\ted 
st;md Is the state !s not going ;o mmc In MH1 tell rt>cently mldcd ha.n(l~ tor $4 million. 
:l<'m how w t<~gulalt> hmd use.~ ~~ truly be!lcve this will he larg~~r than a Sl bil· 

linn industry In Monterey County alm:lc,~ 
• ers !1.\lys.. "It's because th(' infrastructure Is h\'t't:'.~ 

5 



lion nnd taxation after harvt·st. Front and tenter 
is the debatt' ow~r whether the state should have 
one or two S)''$lt~ms lhr regulating medkal and 
recreational marijuana. 

~1he goal here is t.ha! wt!'rc regulating one sys 
t.cm, •· Lori Call.fornla's first a~nnabts c-t.ar. 
rec:ently told l.ndustry bll.slnes~>t>s. 

StilL state have tQ tn\)VC fast to 
rt'<.:ondle Mt'l:Ucal M~1r 

Act As of late l;'eb., 

gull:tau~~·c In St•ptem,bef, 
nl)!..lnusucabout the Jan. I dt·ad· ' 

dtics to set local tux nttt•s, oul 
rult'S and dt"Cidc If nnd how to Issue i<x::~l 

permits f(}r rt1l'rt'4ttlona! !i3.lcs, 
In the rush to St>cur<: grt:t~~l· 

houses by dlbrts to curb In 
lhrest:; Ukc lllg Sur. and bolstered 

.cwmrters oflot"<11 voters lxKkt•d a per--foot 
tax plan !n November. In urb<m mar· 

kcrs with cxnrbllantly t'X!X:'nsivt~ real estate. how· 
t•ver, cu.hivation is tlone indoors. 'lb date. largt~ 
dtie.s l!kt: San Jose have puslu~d tor growers to 
\tcrtleaHy inlt>gralt: growing, testing and sell 

their m·vn prodm:t · ostensibly to keep sup 
ply chains transp•trent. 

f! .. Rb>h is one t•xamtllt: of how Bay t\rea dls· Zacltary Gornwn, f1t'(lductltm fort.'frt011 or 
"'""''~"''"'""' might branch out geographkally with Monterey Bay AlremtUll<e M<tdlcfne, with an 
new siscer companies. At ttw Central Coast t::mn, ·' extraction nu.u::hine {rom ColorodtJ. 



II: Production 
, Last fall. H,unld Hawkins 11.>1'1 his job !n data ana, 
, purveyor 1ityl:or Farn:t" tn 

Inside I he lO,m<mth rm1ress ()Wnt"<i : Bay Altt:!rlt&tlve 
by llaroorslde cultiV'Jtton offshoot FUUsh Is a MedkiM. 
,17 <1Cre former ivy topiary nursery being con 
vcrtt~d Into a st::He·ol'··tht• art carmabls gmwtng 
campus. Overseeing th<~ project Is J-eff Brotht~rs. 
a 20-ycar wtcmn of the Central Coast fresh·nH gut the st::tndlit-.g 
llower indttstry who set out to master vertical SJ>&Ce lofted alxn't~ the warehouse 
farming when he stumbled into cannabis. that St'\'l~ral co·wodzers have left tech j(>bS 

~rrn ~k Conservat lw.' says tht~ Carmd rt$-- MBAM, :ts U.'s known by employet>s. 
ldt•n! and CEO of F!.Hish. who started Cnstco's :mdnthers\\\)ffyabout'lt'al!ng 
!lm-.t.•r pronmm and worked in b.mklttg and solar Hawkins is St"Uing up lndnlltrhtl 
enerJ.ry before partm•ring with DeAngelo. w\'ou • proca~log l'adlitit>s <J{JWnstaifll. From srnokabl.e 
can't hdp hut want to 1\:arn about H.·· wax and resin to t:tlr!rklges lhr vape pens or new 

•\s Hrotht•rs l~ quick 10 IJOint om, thert· is a multi useoUs thlll cuncentmw rerptmt>s that giv\~ 
stt;ep !t-aming ctlr\·t~ for the unlnl!lated ;:spe· 
dally now. when ht\Vtnitkcrs in Sarnunento an: 
$Kctchlng out new !>)'stem~ for Hc<:nslng. distribu 

CONTINUED ON P:\GE 6 



• Addit«mal cul!ivauon limit;; 

• ?on1ng and land use U:1Strichon~; oP c:lnnab;~'..·H~tcited 
bUSirtOSS-(1$ 

._ Nevi City t~Xt-~5 

"' Enhancecl ..onlorccment of conturnpt•on 

Here's a iNI~ of the global lnve~tt~Nbnt 
aide of etmMble: 

CONTINUED FROM PAGES 5 

rating 
Dtjxlrtuwnrs Ser1,\C<llll David l.\i'<-.nt'"'v 
set'S .local cannabis enfor<:ement 

#\Vhat do these m:um.t:lcturlng businesst'S do? 
\\'hat do In nl:fltntfiKturlng htislnt'$.W$ 
l!K.:~·~· he said. "We're W'Jing to k1ok. at aU of 
diffen~nt pnsslhillt.ks. • 

AI MBAM, acro;;s from a metal t<lble t>trewn 
with SIY.Hult~s and c:ontaintn lllltd 
wl!h dense. yellow ·Ish wax, :1. tltei\VIl 
);;:ray modul:!r building l.!> the re;<l or 
the opcmtion. Inside. a s.erit't!' an.d 
b!Ut} hoses snake om from the a ll'erles 
ofstee! valvt-s ln a dost~d·loop extm<:tinn sy~tem. 

lhe cOI!lf)at:t production space Js outfh.ted 

onllne~unlynlllrkc!pla(,'L'SSUchas Eaze. <llsoolfers 
delivery an t}Sfl\~dally thorny !>oint of <:onten-
!1(111 in the !li:!\V rulernaking lli"(K.:ess. 

""''""'""<~" Rll!~~llC, btt! It deft· 

of qu~.ntlty~ 
Robert Blod~tr,. Bob Blodgett's sun and a eum· 

abls for Ray t\ltcrmHI\e Medi­
dne, thro\>,'tl his ht·ad back and lets out a kmg 
stgh wht~n a.skt~ how m<my growers approach 
htm.l.n an avcmge month. 
· ~(Jh my ()od. # t h<~ younger Blodgett says. 

aBundreds nf growers. hut thousands of 
stmlns. #offers Nkk Ovt'l1kV(:<>t who 
cut hlslt~etl; in merdmndlslnrz at a car dealt>rship. 

looming !~sue Is how 
small or even one man shops th;ll currently st•ll 

dlsl~ll~rt~:s will be Impacted by permitting. 
I.J<:rtlll>l<O!Rl ,,.,..,;.,,,,,,,..,!hell (>Jl!y 5 pef\:\:llt ()J ('!lJ'fl::l1( 

martjuana suppliers in the state wlll be 
able to naviglitt' new permitting rules. 

"The store is .l.tvlng in wday's world while ask· 
grtm'(~ni tn think about tomorrow,w Overde~ 

\e't!~t !!!~. Monterey Hay Alternat!Vt' Medldne 
l!tti{;k~r al:~tmt 400 dittlm:~nt pmdu<:ts :d a lime. 
Including ao str.tlns of marijuana flowers and 
t~>s up<m c2st~s of rolblcs, wax :md cartrldl','t"S. 

Hand In t<:~rl<l With <:'onccrns ahmn expill\tlt'ti 
htntd<:·m.~r~:t'l (J~mtions arc the unlqtldy dtfl· 

et'Onomics th•H stem from ~!ling into a 
frngmctncd kgal landscape. Due to the ongo 



including outfits backed by Snoop D099 and Peter ihlet 
~ '-' 

says. touting an ln house tmcklng 
being hu!lt and refined. 

Uh'fheu.t. 
If the Cent rill Coast Is 

n,•At11t1l"iosaid Hart~m>ide bas 
fllll~\ 5240 an (runce 

l()f 64 eel 
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BRANCHING OUT 
c\forifWHNi Jtum.~ WHI dt">Pt.'ll~<Jrie'> ure no.f tflf' nHfH ~t'cWr::. 
lx.:n~.:fHin){ [rom the wHit.'iPH!f'd rt~· in htl,irW<><."tTer sine{' 
i :ofiforni.:J nAer\ JfilS~-t:d Pror){)\ilion b I IH'>t SilvemtJt·r. tdtidT 
o:ito~t'" the adult liSt' o{murijuWt<L /lett' urr :.~'t'rn 5i'\.'tof:'i; 

Co-mp-a.nJos! fYumn At:tGtnillron, 
t l;t~Actronle~ So;t..h"Hn, Ne!t GJN 

flowers~ G~Jnc ,ue 
:tw dliYA of vw;-lting whJ>ffNt,:( )'(1\J 

r:H'- fmd G.fOV<£'f$ -~Pe hon;ng a t;.trrg•::: 
of new "·ve•tx.i vmiet3h. w:th -;.omc 

borrovnr:q 

tr.,~$ur~tf,.-s tdf.t.a 
\If tt'{}'Orli:ll 

'AnpHikltror:-!0.­
"-ll;ledto 

;'1t"C'rnchm.1ttr-; 

Companies: Mar ~e 1 

N.;:;tJ;wL Uto.pq r mms arco 

Companies: H~rOOr$-idt;( M<;,-r',f(Jre-y 
Ba-y Ah!Oun;HwQ MedK'JH{!. f:,·m~. S,W,l 

Manufactured ptodUCts! f'..h(X.Of-.&t~ bar 1>, pot-ato 
chtps, >oh;;s-t'd alc~i. r(!'tHns., 

-rna~$-8\JtHJd"£ .. tho tis~ prcdu~s manufa<:.ttJWd 
f1orn c;tnn;tbk~ and 11'li t.'l.tHJiCHi. 1..,. alte-iWdy k..·~lg 

;:md t;tO'lvifi)) stett-(My, 

Comp.ankts: KlVA Confect>ons. M()-r~d-'..x:m~,_ 
Medir.;sl, £}1 i~e L.'lb~ 

!1~1!\Q of1cred ~o cann.olA!i 
·~f'ttmnn~n~twy, (i!(H"-ti,.HJ v,tth 
l'*gallntK"~>n loomrnu 

Comp.aniM: Brand & Bm'f~(;h 
ihe tv\';V'iCW Group, c~l1C,·:n~r. 

7 

S-ecurity: S1f1C<t d~"i~i'i.±rlth<:ntts Bfl! 

aH-<:aflh ~Jntorpthkhl ar1>d ;;,por.>~lltY 
.Cfi.nnah<s oo,~$ can (.ommend a 
ptf?mit.Hn. fo( 
and tQ!Jtl 
bl)~fn>.'!S::'~ !11 me;ri]l;tHH 

Comp-anies; 
CiJnn-<rG.;ard 
Secut~tY. 

Seu.;.r it y_ !<,lN 

nntorcemt.'nt 
<.JJr\S.V-I!fHltt> 

Aeceasortes: On top of tm·\e· 
teswd oonn mom stap1~<; hke 
bot1gs and ba;.-ls 
todJ:'(S -srr.v\:et t. 
otmyrmd 
high-~nd a<:t<?.J~rementlt 

Companie11: ?~-<. ttmbJdt, 
8~0..1-rn farrm; 



Set! lin~ up wl!h theIRS is nen~r fun. For entrt:preneur'> 
In tht• h.·ally kl~ll bm fcdcmll:, bannt•d c11mah!s Indus 
try. annual tax bills arc just •mother cxampk· 
of a ma:t.z· of conOkting nhlig::Hiuns <:rNting all kinds 
of head;Khcs. 

·nw tt·nsion t;Jme Into focu~ l;ll<~ lal->t month. when 
White !Ions<' Pres~ Sccrct;;ry S<:an Spicer Mmmmo:d 
1 h,ll 'it;Hc·~ that lwn: k}~alizcd 111l: drug should t'Xt><'Ct 

"grclt<T cnlilP"t'm<·nC of lnleral prt!hihitions under trK' 

!rump ~tdministr;ttion. Sph:er Wl:nt ou HH.Ii.<,n1ss m;~r 
ijuana in the context nl <k;llh~ rehned to opiold drug 
0\(onlo~~:~. 1 hough a glut '.lf .tc,ldc·m!c .md gmernnwnt 
n:sc•;;rch show" th;tl cannabis doe~n't il<lVC tlw same 
fY!il~s of ad\lictivt: propt·rtks or ovt>nl<,sc toxk:ity. 

.. !he !:t~t thing, tlut we should be doing is encourag, 
!!lg pvop!t: ... Spicer '><ltd at •l F,•h. ~n pres'> cnnlervnce. 
"lh<·rc'" still a federal 1,1\\· tllal Wt' 11(.'t'd !0 abide hr" 

!t would ht· natural 10 ,1ssunw entrqm:twurs are at 
k.lsl VlHl'it!ering contingt'!K\' pl.ms. but Jeff !lrnthns 
~~ tnin!~ t•J k..:ep an even ko:d "' th(· CEO of \!ontert.•v 

''When we get into interstote 
commerce. rhot's when we 
put up a big red flog jor the 

fedeml government." 

Count1es 

County ~..~nm:!hb c:ultf\·a!ion uutflt FLH.ish. 
"We're doing the sanw thing we wt•re doing last 

IH:ek." Hrotht:r,; s.tid nf his rompanv's new i'-1 acre 
farm. 

Bmtlwrs' buslm·ss p;mner. Harborside dis~nsary 
Founder Stt'Vt' De Angell•. cont.edes th<lt there i'> 'wide 
-;pn:ad ;i!lXlt'ty" In th(' GH1!1<1hls imlu~try aho\lf rc~u· 
btory unt('rlllinty. StilL !H: in~isrs. c-.um,1his isn't the 
divisive panis;m issue it's :soml'!iml"' made out to be. 

·we• won in plan·s hke ~orth !lakota ~md .\rkan 

sas and l-1ntida." Dc.\ngellJ said of mtthca! k"J4alization 
campaign n•sults List fall. "You can go online and find 
groups like Wt·ed <.mnkt•rs !l.)r Trump.· 

Wlwn it comes to the ways the fl.'deml gO\'<~rnment 
~;·ould potepliall:< intcntenc tn stat\' lndusny, !lnandal 
managernem ami any exports tu o!lwr states <If<' hig 
potenth1l targets. 

As it 'lands. California Ius ycr to svt up any kind 
of stale hank. k;wing (:;mnahis businesses to IHvlgate 
thorny issm:::; Iii..:(' managing large volumes ot cash and 
acn:sslng expansion c;lpital. And tlesplle a reputation 
lbrpro!ludng marijuana !halls h!J,;hly marketable d~· 
where. sl<'rnming bla<.:k tn<Jrket shipmt·n!'i om of ~tate 
will he p.lml1l<ltllll. ob';ervers say. 

"We nnl~ consume about JO percent of what we're 
produdng now. "!her~· 1s a nl!Kt~m: S<tltl Cara tl.hn 
Iinson, who handles C•lnll;this policy for tht Ct!ittlt' 
nia State ,\~'itK'iatlon of Counties. "\Vhen wt• g<:t into 
interstate connnercl'. that'<:; when \\t' put up a big red 
tklg for the ktkm! goH·rnmt·nt. • 



Item #9 WS 17-010 

Denise Martellacci - Brownie Mary Democratic Club 



Dear Mayor Halliday and Council Members, 

Thank you for all thoughtful questions to your city council that helped clarify your thoughts to bring positive 
decisions for formulating an ordinance. I was pleasantly surprised to hear this issue is finally moving forward 
and all your great ideas to possibly permit R&D, wine-like tasting facilities, baking, candy manufacturing, 
cultivation and even the idea of considering B St location! The dispensary, Barbary Coast in S.F. that Council 
woman Sara mentioned has a Barbary Coast classic lounge look consumption lounge attached. Goodness my 
ideas for years what Hayward could be as a cannabis friendly city!! 

I'm looking forward to giving input to formulate your new ordinance. 

Thanks!!! 

Denise Martellacci 
President 
Brownie Mary Democratic Club 

On Mar 21, 2017, at 2:03PM, Denise wrote: 

Dear Honorable Mayor Halliday and City Council Members, 

I have attached a new section of the S. F. Chronicle by editor David Downs about medical cannabis. The 
feature topic is access to medical cannabis for seniors. The couple on the cover is a retired Marin high school 
math teacher for over 25 years, and his retired S. F. School District employee of over 25 years and partner and 
husband for 40 years. These are the faces of seniors using medical cannabis instead of pharmaceuticals that can 
have adverse effects on their health. 

You all know my position on safe access to medical cannabis in Hayward. Assembly member Bill Quirk and I 
led a campaign for over two years back in 2008. Your objections then have now been nullified by legalization 
and the state having regulations in place that regulates the whole industry from seed to sale beginning in 2018. 

Review the enclosed articles to get a sense of the cannabis industry. Your fears of dispensaries being crime 
magnets are unfounded now because of the strict safety regulations from the state, and those that a city builds 
into its ordinance, as well as those that operators incorporate as best business practices. 

The industry has grown since 2008, and it's expected to make billions in the state. If you allow dispensaries to 
include adult-use as well as medical cannabis, the state will give your police department funds earmarked in 
Prop. 64 to help offset the perception of increased police costs to monitor the business. 

The question is, do you have the compassion to support dispensaries that serve member of your community who 
have the need for medical cannabis? And the foresight to regulate an adult use market and bring the black 
market in marijuana into the regulated light of day? 

We have an opportunity to bring those in the shadows out and allow the manufacturing end of the business to 
create products needed and tested in the industry. Hayward has a large industrial area that could serve the need 
for cannabis manufacturers. But if so, the dispensary model is needed as well. 

I personally have given up hope that Hayward will ever have dispensaries again. As the leader of Brownie 
Mary Democratic Club I can only suggest what the benefits could be. As an Alternate to Assembly member 



Bill Quirk on the Alameda County Democratic Central Committee, I can say it is the only Democratic choice 
that could be made. 

For this round I will leave it to those in the industry that have the financial means to serve their best interest and 
they will lobby with their best efforts. 

If you have any questions, please feel free to contact me. 

Thank you for your considerations. 

Regards, 

Denise Martellacci 
President 
Brownie Mary Democratic Club 

On Mar 20, 2017, at 6:01 AM, The Green State Daily Briefing <ddowns@sfchronicle.com> wrote: 



Biggest newspaper MMJ section ever; Major 
sweep in Colorado; Most decadent lounge in 
America; ... 

View this email in your browser 

THE GREEN STATE DAILY BRIEFING 
Essential cannabis news from the desk of David Downs I cannabis editor 1 San Francisco 

Chronicle 
March 20, 2017 

[Sponsored by Hearst Bav Area - Open For Canna-Business] 

TOP NEWS 

On Sunday, the San Francisco Chronicle might have printed a major newspaper's 

biggest reader service series on medical marijuana - ever. Online, it's called The 



Senior Prescription. 

Our main feature explores how- 21 years after Prop 215- the most likely to 

benefit from medical cannabis still have the worst access to it. 

Meet the Bay Area's first black. senior. female dispensary owner. 

Read case studies from medical cannabis gerontology. 

Learn the basics of how to get legal medical cannabis. 

The Chronicle reviews all the ways to get a weed card. 

Also, an etiquette column, a science review, an explainer on topicals, a glossary, 

5 alternative modalities. 

The best dispensaries for Boomers. 

SURPRISING DISCOVERIES 

The most decadent pot smoking lounge in the West has opened. 

New York Times follows Harper's Bazaar onto the Beboe train .... Orlando Bloom, 

Sharon Stone and Justin Theroux attended was at the launch party .... One of its co­

founders used to grow weed at Cal, then became a business projects manager for Dolce 

& Gabbana and then ran Yoox North America, the online luxury retailer. Beboe's peers 

include Tetra. 

NYT on weed in wine country. 

A pretty large black market sweep in Colorado nets 16. The DEA could keep itself busy 

doing this for the next four years .... The group was moving about 300-plus pounds of 

finished marijuana each month. About 40 weapons were seized. 

MATTERS OF DEBATE 

No one knows if weed is bad for your heart. We should agree cannabis' schedule 1 

designation is counter-productive. 



HIGHLY DUBIOUS 

Both this stock photo and this alcohol substitution data .... who is the Cannabiz 

Consumer Group? 

Jeff Sessions' ideology is outdated. 

Sorry for the break in Briefings -- we're back! 

-dd 

[Photo: David Goldman, left, and Michael Koehn laugh as the bag of their Volcano 

vaporizer fills up, at their home in San Francisco, CA, on Wednesday March 15, 2017. I 
By Michael Short- Special To The Chronicle] 

ABOUT THE GREEN STATE DAILY 
BRIEFING (beta) 

The Green State Daily Briefing is the cannabis 
world's essential daily newsletter. It's created 
by David Downs, cannabis editor at the San 
Francisco Chronicle. Green State is a 
new Chronicle initiative. 

ANNOUNCING -­
The debut of 
the Green 

Stateweb site -
Coming in April! 
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